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AFTERNOON SESSION 3 (36) 
(The triel was resumed at 1:45 o'clock p.m.) ; 
MR. CAPUTY: Your Honor, may counsel approach the bench? 
THE COURT: Yes, indeed. 
(At the bench: ) 

MR. CAPUTY: I have discovered Your Honor, that at 4:30 on April 24, the 
sheriff's office responded to a Fairway Food Products store at 4:30 a.m. in 
Bel Alton, Maryland, Charles County, and that when they got there they 
drove around the building, did not see anybody and the doors were closed. 
They parked the car at one corner of the building and they saw the defendant 
Kimbrough at the corner of the building. They were in uniform and he ran. 
They arrested him about 100 yards away at a gasoline station, 

They went inside and, in the premises they found the sledge hammer, 
crowbar and the cold chisel and the safe had been tampered with. 

THE COURT: I thought you were talking about the defendant Gaynor. 

MR. CAPUTY: That is right, Gaynor. 

THE COURT: What is your question? 

MR. CAPUTY: My purpose for this is to bring the officer who responded 
there snd who arrested Gaynor and recovered this crowbar, sledge hammer and 
cold chisel for the purpose of showing that the sledge hammer, which (37) 
was recovered on this occasion by the sheriff's office in Maryland, at 
which time they errested Gaynor, that it was turned over to the Metropolitan 
Police Department and they, in turn, turned it over to the FBI. They made an 
examination of it and found -- . 

THE COURT: Yes, I know all of that. What are you trying to show by this 
testimony? 

MR. CAPUTY: To show by this testimony that the tools were in or about 
the possession of Gaynor, 

THE COURT: How does that prove that the tools were in Gaynor's possession? 

MR. CAPUTY: There was no one else there. He wasn't actually seen coming 
out of the place. They called to him and he ran, | 

THE COURT: How near there was he? Was he near the place that had been 
broken into? 

MR. CAPUTY: Right at the building. 


THE COURT: Wheat do you mean "right at the building?" 

MR. CAPUTY: Standing alongside of the building by a door which, after he 
ran, they discovered to be open and, in addition, at the time that they 
arrested him,he had taken a sock off of his hand, 





THE COURT: What? (37) 

MR. CAPUTY: Gaynor had taken off one sock and had one sock on his hand 
and he hed no socks on his feet. 

THE COURT: What does that show, the fact that he wore his socks on his (38) 
hands instead of his feet? 

MR. CAPUTY: I am just adding that in. 

THE COURT: Do not add, All I want to know is this: Can you not answer 
briefly what proof you propose to adduce to show that the tools were his? 

MR. CAPUTY: By virtue of the fact that this place was broken into and 
then they recovered them inside and he was standing at the building and they 
called to him and arrested him not far from the building. 

THE COURT: Is that the only evidence against him? 

MR. CAPUTY: That is all and that the sledge hammer bore the same paint, 
five colors of paint. 

THE COURT: Yes, I understood that. 

MR. CAPUTY: In addition, I have evidence and I think I would request 
Your Honor for an instruction on recent possession -- 

THE COURT: Thet is a different count. 

MR. BRYANT: If Your Honor please on the last count -- 

THE COURT: You represent Gaynor, do you not? 

MR. BRYANT: Yes. 

THE COURT: I will hear youon Mr. Caputy's tender of proof. 

MR. BRYANT: Your Honor, I think it is insufficient to show any , + €39) 
continuity of evidence between Gaynor and anywhere else he went. I think the 


burglar tools are not sufficiently connected to Gaynor to be admissible. 


THE COURT: Let me tell you what I will do. I am not going to rule, of 


course, on whether, at the end of the Government's case, I will hold this 

evidence to be sufficient to justify going to the jury. Much depends upon 

the posture of the case. There may be a jury question as to whether an inference 
can be drawn thet these tools were Gaynor's. 

I am going to allow the evidence but your objection is noted, Mr. Bryant, 
and overruled but, of course, I will hear you at the proper time on a motion 
for judgment of acquittal. 

There is no admission or confession from Gaynor? 

MR, CAPUTY: No, Your Honor. 

THE COURT: This is the only evidence? 

MR. CAPUTY: Plus the fact that he then took the police officers and showed 
them 4649 Deane Avenue and said, "That is the place." 





THE COURT: Then there is a confession, (39) 
MR. CAPUTY: He showed them that. He did not say, "I broke into it." 
He said, "That is the place that was broken into." 

MR. BRYANT: Mr. Caputy is not telling you the whole story. 

It looks to me as if the Government has a very weak case against (42-43) 
Gaynor and another weak case against Kimbrough. Is that not right? 

MR. CAPUTY: That is right, Your Honor. 

THE COURT: It may have a strong case against Mitchell. Perhaps, and I 
am only suggesting, for the Government has to make its own decision, perhaps 
it might be worthwhile to extend leniency to Gaynor if he will become a 
Government witness and tell whatever he knows about Kimbrough. 

HENRY B. ABRITTAIN (45) 


DIRECT EXAMINATION — 
, BY MR. CAPUTY: 


THE COURT: Just a moment. What is your first name, sir? 
THE WITNESS: Henry B. Abrittain. 
, THE COURT: And you said you are Deputy Sheriff of where? , (46) 
THE WITNESS: Charles County. 
THE COURT: What state? 
> THE WITNESS: Maryland. 
THE COURT: Of course, we all know Charles County is in Maryland but the 
record has to show it. | 
BY MR. CAPUTY: 
9 Were you Deputy Sheriff of Charles County, Maryland, on April 24,. 1956? 


I was, sir. 


7 
r 


In the early hours of the morning of April 24, 1956, were you work- 


9 


ing, sir? 
I was. 
Were you in uniform? 


I was, 


A 
Q 
A 
Q And working as what, a foot patrol man? 
A Patrolling in a car. 

Q Was that a marked police car? 

A It was. 


Q During the course of your duties on April 24, 1956, did you go to 





the Fairway Food Market? 


THE COURT: What is the name of the market? 
MR. CAPUTY: Fairway Food Market. 


THE WITNESS: I did. 






EY MR. CAPUTY: 

Q Where is that? 

A That is at Bel Alton. 

THE COURT: Where is it? 

THE WITNESS: Bel Alton. 

THE COURT: Where is Bel Alton? 

THE WITNESS: If is five miles below La Plata on No. 301. 
BY MR. CAPUTY: 
What time did you go there? 
At 4:30. 
At that time, sir, did you make an arrest of anyone? 
I did. 

Q Where did you see the person first before you had made the arrest 

of the individual? 
A The side of the Fairway Food Market. 


0 When you say, the side of the Fairway Food Market", how close to 
it, sir? 


A Right outside of it walking from the back towards the front, 
toward 301. 
Did there come a time that you arrested him? 
I did. 
Where was he when you arrested him? 
About 100 yards down the road. 
Did you recover anything from the Fairway Food Market? 
THE COURT: Arrested whom? 
BY MR. CAPUTY: 
Whom did you arrest? 


The boy over here (indicating). 
Would you point him out, sir. 
(Indicating). 


Would you come down and point him out, please, sir. Which one? 
(Indicating). 

MR. CAPUTY: May the record show, if Your Honor please, that the witness 

has pointed out the defendant Gaynor. 

THE COURT: The record may so show. 
BY MR. CAPUTY: 

Q Can you tell us, sir, whether you recovered anything? 

THE COURT: Just a moment. Where was this defendant Gaynor when you saw hin? 

4 





THE WITNESS: Right beside the Fairway Food Market. | (48) 
THE COURT: You say you arrested him a hundred yards from there? 


THE WITNESS: I called him. He ren and I went after him and caught him, 
BY MR. CAPUTY: | | (49) 
Did you recover anything from the building, sir? . 
I did. 
What did you recover? 
A sledge hammer, a wrecking bar and a chisel. : 

THE COURT: Will you give us those again, please, sir. 

THE WITNESS: A wrecking bar, a sledge hammer and a chisel. 

MR. CAPUTY: May I, if Your Honor please, have this marked as Government's 
Exhibit K~-l for identification? | 

THE DEPUTY CLERK: Government's Exhibit K-1 for identification. 

(Sledge hammer was marked Government's Exhibit K-2 
for identification.) 

MR. CAPUTY: May I have this crowbar marked as Government's Exhibit K-2 
for identification and may I have this chisel marked as Government's Exhibit 
K-3 for identification? 

(Crowbar was marked Government's Exhibit K~-2 and chisel was 
marked Government's Exhibit K-3 for identification.) 

THE COURT: How are you marking them? 

MR. CAPUTY: Government's Exhibit K-1, K-2 and K-3, 

THE COURT: Why "K"? 

BY MR. CAPUTY: : (50) 

Q I show you what has been marked Government's Exhibit No. 3 for 
identification and I ask you, sir, if you can identify this. | 

A Yes, sir. 

Q Whet is it, sir? 

A That is a sledge hammer. 

Q And where was it that you first saw Government's Exhibit No. 3 for 
identification? | 

A I saw it at the Fairway Food Market. 

THE COURT: What was your answer, sir? 

THE WITNESS: At the Fairway Food Market. | 

BY MR. CAPUTY 
Q On what date? 
A On the 24th of April. 





THE COURT: What is this exhibit? 
MR. CAPUTY: A sledge hammer, if Your Honor please. 
BY MR. CAPUTY: 

Q I show you what has been marked Government's Exhibit No. 4 for 
identification which is a crowbar and I ask you if you can identify that. 

A Yes, sir. 

Q What is that, sir? 

A That is a wrecking bar. 

Q Where was it that you first saw Government's Exhibit No. 4 for 
identification? 

A In the Fairway Food Market. 

Q I show you, sir, what has been marked as Government's Exhibit No. 5 
for identification, which is a chisel, and I ask you if you can identify thet. 

A Yes, sir. 

2 What is it, sir? 

A % is a chisel. 

Q Where was it that you saw Government's Exhibit No. 5 for identifi- 
cation the first time? 

A Fairway Food Market. 

THE COURT: When? 

THE WITNESS: On the 24th of April 

THE COURT: Are those the sledge hemmer, wrecking bar and chisel (52) 
that you recovered on that occasion? 

TRE WITNESS: That is right. 

THE COURT: Why do you not ask him that? Tie up the little knots, 

BY Ma. CAPUTY: 


Q You recovered that on April 24, 1956? 


A At 4:30 in the morning. 

Q Whet, if anything, did you do with Government's Exhibits 3, 4, and 5 
for identification which ere the sledge hammer, the crowbar and the chisel 
after you recovered them? 

A I gave them to the sheriff. 

Who is that? 

A Sheriff Avery Monroe. 

MR, CAPUTY: That is all I have, Your Honor, 

THE COURT: Mr. Bryant, any questions? 

MR. BRYANT: Yes, Your Honor. 





CROSS EXAMINATION 
BY MR. BRYANT: 
Q You were in a marked police cruiser, is that right? 
A Yes, sir. 
Q Ard you went to those premises in response to a call of some 
sort, did you not? . 
A That is right. 
Q You say that you placed this man under arrest about a hintred yards 
down the road, is that right? | 
A hat is right. ! (53) 
Q You were driving your automobile? 
A That is right. 
Q And your sutomobile was parked on the road when you started -- 
you didn't run after him on foot, did you? 
A Who do you mean “him" (indicating)? 
Yes. 


No, sir. 


Drove the automobile and passed him and jumped out and caught him. 
You caught him a hundred yards down the road, is that right? 


Q 
A 
Q You drove the automobile, didn't you? 
A 
Q 
A 


Right. 
Q Where is this building you are talking about, the Fairway Food 


Market, in relation to the highway? Where is it located? 

A It is right on the highway. 

Q You mean as a store here in the city located on the sidewalk? 

A Just about. 

THE COURT: You mean it is alongside the highway? 

THE WITNESS: About 25 feet from No. 301 Highway. 
BY MR. BRYANT: 
And when you first saw him, where did you say he was? : 
Beside the building. 
On the public space? 
Right at the building, right at the side of the building. 
Was that on the public space or was that on the property of the 


The property of the bdutiding. 
Q And you hed your motor running at the time you said you celled 
to him, is that right? 





That is right. (54) 
And he ran a hundred yards down the road before you could catch him? 
Thst is right. 
In your autcmobile. Let me ask you this question: Did there come a 
vime when you had any conversation with the defendant Geynor relative to a 
Detective Sergeant Friel of the Metropolitan Police Department? 
A No, sir. 
Q What? 
A No, sir. 
e Did there come a time when any one of your colleagues or your 
superiors had any conversation with Gaynor relative to Detective Sergeant Friel? 
MR. CAPUTY: I object, Your Honor. 
BY MR. BRYANT: (55) 
0 Mr. Abrittain, when you got to the defendant Gaynor on the highway 
out there in Maryland, you put him in the car, did you not? 
That is right. 
And there was another sheriff there, your colleague, is that (56) 


That is true. 
And then you drove straight to the LaPlata Jail, didn't you? 
No, sir. 
You did not? 
No, sir. 
Where did you go? 
We stopped right at the store 
You went back to the store? 
Right at the store and talked to another boy at the store. 
You talked to another boy at the store? 
Yes. 
You mean you drove him back to the store? 
That is right, back up to the store. 
THE COURT: I am going to allow this, Mr. Bryant, because this bears on 
“he events that happened at the time of the arrest, 
MR. BRYANT: Yes. 
THE COURT: But I do want to call your attention that you are opening 
up @ subject mich wider than I allowed the Government to open and if you open 
the door, he cen walk through it, too. 


A 
) 
A 
] 
A 
Q 
A 
Q 
A 
) 
_* 
Q 
A 





MR. BRYANT: I understand. I have to take that risk, if Your Honor (56-57) 
please. 
THE COURT: Very well. 


BY MR. BRYANT: 
Q So it is your testimony that you arrested him and then took him 
back to the store, is that right? 


A That is right, 
AVERY C. MONROE 


DIRECT EXAMINATION 
BY MR. CAPUTY: 
Will you state your name, sir? 
Avery C. Monroe. 
What is your occupation, sir? 
I am Sheriff of Charles County, Maryland. 
Were you Sheriff of Charlies County, Maryland, sir, on the 24th 
1956? 
Yes, sir. 
Do you know one deputy sheriff by the name of Abrittain, sir? 
Yes, sir. 

Q I show you, sir, what has been marked as Government's 3 for 
identification -- 3 

THE COURT: No, take all three together instead of one at a time. 

MR. CAPUTY: Yes, Your Honor. 

BY MR. CAPUTY: 

Q I show you Government's Exhibits 3, 4 and 5, three being a sledge 
hammer, four being a crowbar and five being a cold chisel and esk you if you 
can identify them. 

A Yes, sir. 

Q What are they, sir? 

A This is a sledge hammer, cold chisel end the crowbar. : 
Q Did you receive them from anyone, sir? 

A Yes, sir, I did. 

Q From whon? 

A Deputy Sheriff Abrittain, 

Q On what date? 

A 

Q 


April 24, 1956. 


Can you tell us whether you turned them over to anyone, sir, after 
you received them from Deputy Sheriff: Abrittain? 





Yes, I did. 

To whom? 

Detective Sergeant Friel and Jackson. 

Of the Metropolitan Police Department? 

Yes, sir. 

Do you recall what day you turned them over? 
April 25, I believe, is correct. 

AVERY C. MONROE (75) 
was called as a witness by the defendant Gaynor and, having been previously 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. BRYANT: 

Sheriff Monroe, when did you first see Gaynor? 
April 24, 

Where was that? 


In the Sheriff's office in Charles County, Maryland. 


THE COURT: Will you speak a little louder, Sheriff. 
THE WITNESS: In the Sheriff's office at La Plata, Maryland, in (76) 
Charies County. 
BY MR. BRYANT: 
Sheriff Abrittain brought him in? 
He was at the office when I got to work that morning at 9 o'clock, 
Did there come a time when Sheriff Abrittain told you where he 
found Gaynor? 
Yea, sir, 
Did you ask him? 
Yes, sir. 
What did he tell you? 
He said that he had seen Gaynor at the Fairway Food Market at 
Bel Alton, that is, in Charles County, and he called to Gaynor to come to him, 
He was in the police car with another deputy and Gaynor sterted running and 
I believe that Mr. Abrittein was out of car and he got back in the car and 
the other deputy drove the car down the road until they caught up with Gaynor 
and Mr. Abrittain jumped out of the: car. 
Q Did he tel? you he found this men in or at or sbout the food market? 
A At ‘the food market. - 
Q At the food market? 





A Yes, sir. 
MR. BRYANT: I believe that is all I have, Your Honor. 
WILLIAM W.. FRIEL 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Are you a member of the Metropolitan Police Department? 
I am. 
What is your assignment? 
Detective sergeant attached to the Safe Squad. 
THE COURT: What is your assignment? 
THE WITNESS: Detective Sergeant attached to the Safe Squad. 
BY MR. CAPUTY: 
Do you know one by the name of Gaynor, sir? 
I do, sir. 
Do you see him here in the court room? 
Yes, sir. 
Would you come down and point him out, please? 
This man here (indicating) is Frank Gaynor. | 
MR. CAPUTY: May the record show, if Your Honor please, that the witness 
has pointed out the defendent Gaynor. 
THE COURT: The record may so show. 
BY MR. CAPUTY: 
Q Directing your attention, sir, to April 26, 1956, did you see the 
defendant Gaynor? | 2 
A I did. 
Q And where was he when you saw him? 
A LaPlata, Marylend.. 


Q Was anyone with you at the time that you saw him, any other (89) 


police officer? 
A Detective Jackson, my partner.. 
Q On that occasion, did you go anywhere, sir? 
THE COURT: May I get the date again? 
MR. CAPUTY: April 26, 1956. 
THE COURT: Thank you. 
BY MR. CAPUTY: 
Did you go anywhere with hin? 


I did. 
Where? 





A We brought Gaynor in a police cruiser back to Washington, D.C. (89) 

Q Who was with you at the time that you brought him back to 
Washington on April 26? 

A My partner Jackson and a sheriff from LaPlata. 

0 Do you recall what his name was, sir? 

A Cooksey, I think, is his name. 

Q When you came into the District of Columbia, did you go anywhere 
in particular? 

r) Yes, sir, we went to the Northeast section of Washington. 

Q How did you get to the Northeast section of Washington? 

A After we got in Washington, we came through Seventeenth Street to 
Benning Road and east on Benning Road to Deane Avenue. (90) 

Q Was it at your suggestion or at anyone else's suggestion that you 
went there? 

A Gaynor showed us the direction to Deane Avemue. 

Q Did you go to Deane Avenue? 

A We did. 

Q When you got to Deane Avenue, was anything pointed out by the 
defendant Gaynor? 

A Yes, there was a building pointed out in the 4600 block of Deane 
Avemie. 

Q Do you know what building that was, sir? 

A Federal Insurance Company. 

THE COURT: You say it was pointed out. By whom was it pointed out? 

THE WITNESS: Gaynor pointed it out to the police, to us. 

BY MR CAPUTY: 

Q Was anything said by the defendant Gaynor at the time he pointed 
that out? 

MR. BRYANT: If Your Honor please, may we come to the bench? 

THE COURT: No, I have made the ruling. It is the same ruling. 

MR. BRYANT: Very well. 

BY MR. CAPUTY: (91) 


@ Was anything said by the defendant Gaynor at the time that he 


pointed that building cut? 
A He said that was the place that was broken into. 
Q Were you assigned the investigation of the housebreaking of the 


Federal Life Insurance Company at 4649 Deane Avenue? 
A I was. 





Did you respond, sir? 
I did, sir. 
On what day was it that you responded? 
About 8:30 in the morning on April 19. 

THE COURT: You are going back now, are you? 

MR. CAPUTY: Yes, Your Honor. 

THE COURT: Instead of forward? 

MR. CAPUTY: Yes. 

THE COURT: Is that building that was pointed out by Gaynor? © 

MR. CAPUTY: Yes, Your Honor, 

THE COURT: What are you going back to? 

MR. CAPUTY: That Friel responded and he did something at the premises. 
BY MR. CAPUTY: 
Did you respond there, sir? 
Yes, sir. 
What did you find when you got there at 4649 Deane Avenue? (92) 
I found that that building on the first floor had been broken into. 
BY MR. CAPUTY: 7 

Q Other than the Federal Life Insurance Company office, did you go 

anywhere else in the premises? 
A Yes. When we finished our investigation on the first floor, we were 
told that the upsteirs had been entered in the same building. 
Q Did you go upstairs? 
A We went upstairs and made an investigation end found out thet 


someone had entered Room 203 or office 203 by breaking a glass in the 


window off of a small door in the rear of the building, unlocking that door 
and had come into the office and entered offices 201, 202 and 204 by 
jimmying the door from the hallway. 
Q Can you tell the Court and the jury whether you took anything out of 
the premises of the Federal Life Insurance building? | | (93) 
A Yes; I took samples of the plaster from the wall. I took samples 
of the block that surrounded e vault. I took paint chips from the safe. 


Q What did you do with those articles when you recovered them there, 
sir? ; 


A I took those articles to the FBI Laboratory. 

Q _=srDid you place them in anything, sir? 

A Yes; they were placed in containers, typewriter ribbon boxes thet 
we keep for those samples. 








3 BY MR. CAPUTY: (94) 
Q Will you open No. 9 for identification. What is Government's 


Exhibit No. 9 for identification? 
A That looks like part of the wall block, 
MR. BRYANT: If Your Honor please, I am going to object to that. 
THE COURT: Just a moment. Let him finish his answer. 
THE WITNESS: That looks like a piece of the white wall block that I 
took from the scene. 
BY MR. CAPUTY: 
Where? 
At the Federal Insurance Company in the 4600 block of Deane Avenue. 
And when? 
On the 19th of April. 


oOo rf O PF © 


Would you look at Government's Exhibit No. 10 for identification -- 
THE COURT: In the light of the objection made by counsel, Mr. Caputy, 
the officer says that "this looks like the sample". Of course, you have 
got to show continuity of possession. You have got to have someone who will 
identify this as being this sample taken from the place and delivered 
to the FBI as the foundetion for further testimony. (95) 
I am not excluding this testimony but I am calling your attention 
to the fact that this is not a sufficient foundation. Have you testimony 
that will show continuity of possession? 
MR. CAPUTY: Yes, 


THE COURT: Then put it on. There is no use consuming the Court's time 
unnecessarily by putting in testimony that this looks something. 
BY MR. CAPUTY: 
Q Did you mark Government's Exhibit No. 9 for identification? 
THE COURT: He said that these are not his markings. You had better call 
the officer whose markings they are. 


THE WITNESS: These are marked by the. FBI and sealed by the FBI and not 
by me. ‘ 
BY MR. CAPUTY: 
Did you place what you recovered in any container yourself? 
Yes, these containers, 
You placed that in those containers? 
Yes, sir. 


Did you mark the containers? 
No. 


Did you place any markings -- 


P > Or © & oO 


MR. BRYANT: Just a moment. I am sorry, Your Honor. 
THE COURT: Just a moment, let him finish his question. 
You may finish your question, Mr. Caputy, 
BY MR. CAPUTY: 
Q Did you mark them, sir? 
A No, sir. 
THE COURT: Have you any objection? 
MR. BRYANT: No. 
BY MR. CAPUTY: 


(96) 


Q Do you know what Government's Exhibit No. 9 for identification is? 


A I know that I took off samples of plaster. I took samples of the 


wall block and I took samples of paint. 


THE COURT: Can you not prove, by the FBI, that those are the samples? 


MR. CAPUTY: That he received, yes, sir. I can after a while 
THE COURT: Did you personally deliver the samples to the FBI? 
THE WITNESS: Yes, I did, 

THE COURT: When? 

THE WITNESS: On the 26th of April. 


THE COURT: When did you take them from the wall of the other place? (97) 


THE WITNESS: The 19th, 
THE COURT: Where were they between those times? 


THE WITNESS: They were kept in my possession at the Safe Squad office, 


I had them locked up. 
THE COURT: And you delivered them personally to the FBI? 
THE WITNESS: Yes, I did. 


THE COURT: It seems to me there would be continuity of possession if you 


call the FBI. 
MR. CAPUTY: Yes, Your Honor, 
THE COURT: As having received these samples from the officer, 
MR. CAPUTY: I do have that. 
BY MR. CAPUTY: 


Q Showing you what has been marked as Government's Exhibits Nos. 3, 4 


and 5 for identification which are the sledge hammer, the crowbar and a 


cold chisel, I ask you if can identify then. 


(98) 


A Yes, I can identify this hammer. It has my initials on it and this 


crowbar has my initials on it. 


Q How about the cold chisel Government's Exhibit No. 5? 
A My initial is on here. 


Q From whom did you receive Government's Exhibit -- (98) 
THE COURT: He has not testified he received them from anybody. 
BY MR. CAPUTY: 
Q Did you receive them from anyone, sir? 
A Yes, I aid. 


a) From whom? 

A From Sheriff Avery Monroe. 

c When? 

A On the 26th day of April. 

Q What did you do then? Did you turn them over? 


A I am sorry. That was the 25th of April we received those tools, 

0 Did you turn them over to arecne.. Gaveriaent te Exhibits 3, 4 and 5 
for identification? 

A Yes, I turned them over to the FBI also, 

Q On what day? 

A On the 26th of April. 

Q Directing your attention to April 27, 1955, did you go anywhere (99) 
with the defendant Gaynor? 

A April 27, I went there to La Plata and brought Gaynor to Washington. 
Did you go anywhere with him? 
Yes, I did. 
Was anyone with you at the time other than defendant Gaynor? 
Detective Jackson, my partner. 


Where did you go with the defendant Gaynor? 
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I am sorry, Detective Jackson and Gaynor's brother, Richard, was 
with me coming back. 

9 Where did you go? 

A We brought Richard back to Washington and left him off and took Frank 
Gaynor in the vicinity of Seven Corners, Virginia, by the Hot Shoppe and then 
we went back to the 5700 block of Arlington Boulevard. 

Q At whose suggestion did you go to Seven Corners in Virginia? 

A Gaynor's. 

Q You stated that you went then to the 5700 block of Arlington Boulevard, 
Was that &t anyone's suggestion? 

A Gaynor's, 


Q Where, specifically, did you go in that 5700 block? 








A He told us to find a wooded area that had a lot of honey- (99) 
suckle around it and that there was a package back in the woods that (100) 
was hidden under the honeysuckle vines, 

Q Did you find anything, sir? 

He found it. 


A 
Q What did you find? 
A 


We found a coat, a suit coat, a man's suit coat with a few checks 
and papers from the Newsom Realty Company. 
Q Whose checks were they? 
A There were some checks that were made out to the Newsom Realty 


Company. 
MR. CAPUTY: May I have this coat, Your Honor, marked Government's 


Exhibit No. 12 for identification? 

THE COURT: You may. 

(Coat was marked Government's Exhibit No. 12 for identification.) 
BY MR. CAPUTY: 

Q I show you, sir, what has been marked as Government's Exhibit No. 12 
for identification which is a coat and I ask you if you can identify that. 

A This looks like the same coat and my name is stamped on here 
(indicating), "Friel". . 

Q What is it, sir? 

A That is a suit coat that was found in the woods in the 5700 block 
of Arlington Boulevard. 

Q Who found it? 

A Frank Gaynor. (101) 

Q At the time that you found it and it was found by —s was it 
open to view or where was it? 

A It was hidden under a bunch of honeysuckle about 20 or 25 feet 
off the road. | 

Q I show you, sir, what has been marked as Government's Exhibit No. 8 
for identification which are checks payable to Newsom Real Estate Company 
and I ask you if you can identify those checks, 

A Yes, sir. My initials are on each one that were recovered in this 
coat in the 5700 block of Arlington Boulevard by Frank Gaynor. 

Q And where have Government Exhibit No. 12 for identification and 
Exhibit No. 8, the checks that were in the coat, been from the time that 


you recovered them? 





& They were in my possession, in my desk, locked up and were (101) 


sent to the property clerk of the Metropolitan Police Department. 

MR. CAPUTY: I would like at this time, if Your Honor please, to offer 
Government's Exhibit 12, which is the coat, and Government's Exhibit No. 8 
for identification, the checks, in evidence. 

THE COURT: You may show them to defense counsel, 

(The coat and checks were handed defense counsel. ) 

THE COURT: They may be admitted. 

BY MR. CAPUTY: (181) 

Q Sergeant Friel, at 4649 Deane Avenue, Northeast, did you take some 
plaster and wall block and some paint chips? 

A I did. 

THE COURT: According to my notes, he testified to that yesterday. 

MR. CAPUTY: Just to establish a little continuity there, if Your Honor 
viease. 

THE COURT: Very well. That is all right. Proceed in your own way. Sometimes 
a@ little repetition does not harm. 

BY MR. CAPUTY: 

8) Then did you place them in anything, sir? 

A Yes; I placed those in typewriter ribbon boxes end then later took 
them to the FBI Laboratory. 

BY MR. CAPUTY: (182) 

Q Did there come a time, sir, that you received from the FBI the 
material that you had turned over, Government's Exhibits 9, 10 and 11 and 
Government's Exhibits 3, 4 and 5, the sledge: hammer, crowbar and cold chisel, 

A That is right, yes, sir. 

When did you receive them back from the FBI? 
I don't recall the exact date but it was the first week in May. 
Where have they been since you received them back from the FBI? 
The police property office. 
WILLIAM JACKSON CRUTCHFIELD (202) 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Will you state your name, sir? 
William Jackson Crutchfield. 
what is your business or occupation, sir? 
I am the owner of a grocery store in Bel. Alton, Marylend. 
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Q What is the name of the grocery store? | (202) 

A Fairway Food Market. 

fa) Were you the owner of the Fairway Food Market at Bel Alton, Maryland, 
around the 23rd or 24th of April, 1956? 

A Yes, sir. 

Q Directing your attention to April 23, 1956, do you recall when you 
closed your store? 3 


A Yes, I do. 


Q What time was it? 

A Nine-thirty, sir. 

Q You closed it, sir. 

A Yes, sir. 

Q Yourself? 

A Yes, sir. 

Q I show you, sir, what has been marked as Government's (203) 


Exhibits 3, 4 and 5 which are a sledge hammer, a crowbar and a cold chisel 
and I ask you, sir, if these exhibits were in your store on April 23 when 
you closed that store? 
A They were not, sir. 
Q Did you, at the store, own a sledge hammer, crowbar or cold chisel? 
A I did not. 
MR. CAPUTY: That is all I have, Your Honor. 
RICHARD W. FLACK (216) 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Will you state your name, sir? 
Richard W. Flack. 


What is your occupation? 
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I am a special agent with the Federal Bureau of Investigation 
assigned to the laboratory at Washington, D. C. 

THE COURT: Assigned to what? 

THE WITNESS: To the laboratory. 

BY MR. CAPUTY: (217) 

0 Can you describe the nature of your duties, sir? 

A I make examinations of minerals, mineral matter, soils that may be 
sent to the laboratory for examination. 

Q How long have you been doing this work? 
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> & I decame a special agent in 1942 and I entered the laboratory (217) 
- in 1943 and I have been in the laboratory since September of 1943 doing 

‘i this kind of work. 

" Q What have you done, sir, in an educational way to prepare yourself 
¢ for this work? 


THE COURT: I suppose the witness’ qualifications will be conceded, will 


Ls they not, gentlemen? 

MR. BRYANT: They are conceded, yes. 

3 BY MR, CAPUTY: 

e Q I show you, sir, what has been marked as Government's Exhibits 3, 
o- 


4 and 5 for identification, which are a sledge hammer, @ crowbar and a cold 
chisel and I ask you if have ever seen them before. 

A Yes. I received the sledge hammer, chisel and crowbar in the FBI 
laboratory from Detective Sergeants Friel and Jackson on April 26, 1956, 

Q I show you also, sir, what has been marked as Government's 


Exhibits 9, 10 and 11 for identification and ask you if you can identify 





them, sir. 

A Yes. These containers were submitted to me in the laboratory (218) 
by Detective Sergeants Friel and Jackson on April 26, 1956, They were submitted 
to me as containing plasier, paint chips and building block. 

Q Did you make an examination of Government's Exhibits 3, 4 and 5, 
sir, that is, the sledge hammer, the cold chisel and the crowbar? 

A Yes, I did. 

Q What kind of an examination did you make? 

4A I made @ microscopic examination of those articles in an attempt 
to find matcrials on them which would be comparable to the materials submitted 
in these containers. 

Q Did you make an examination of the materials contained in Exhibits 9, 
10 and 11? 

A I examined these two exhibits, one containing plaster and one con- 
*aining building biock. The other exhibit, containing paint chips I turned 
over to another special agent for that examination. 

Q “Which exhibit is the one containing the paint chips, what number? 

A I believe it is No. ll. 

Q What kind of an examination did you make of exhibits 9 and 10? 

A Exhibits 9 and 10 containing building block and plaster were 


microscopically examined and microchemically examined to determine what they 
were composed of. 
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I found that the building block, Exhibit No. 9, was composed of (219) 
plaster of Paris or, as we call it gypsum and sawdust. 

The plaster specimen, No. 10, consists 6f a fragment of brown-coat 
plaster over which is a layer of white-coat plaster over which is a layer of 
green paint. 

Q Did you compare Exhibit No. 9 for identification with any of the 
exhibits, 3, 4 and 5? 

A Yes, I did. 

Exhibit 9 is the building block consisting of plaster of Paris with dust. 
In examining the sledgehammer, cold chisel and crowbar, I found a small deposit 
of plaster of Paris on the cold chisel which could have come from the same 
source as the plaster of Paris in the building block. 

MR. BRYANT: I didn't understand his answer, Your Honor. What did he say? 

THE COURT: Do you want to have the answer read? 

MR. BRYANT: Suppose the Reporter read the answer, yes. 

(The last Sikes was read by the Reporter.) 

BY MR. CAPUTY: 

Q Did you make a comparison of Exhibit No. 10 with either Exhibits 3, 
4 or 5 or all? 

A Exhibit No. 10, being the plaster, I compared the materials in that 
plaster with the materials I had found on the sledge hammer face. (220) 
There were small deposits of a lime and gypsum mixture on the sledge hammer 
face, this being the same as the white-coat layer in the plaster of Paris in 
Exhidit No. 10. | 

Q What did you do with Exhibits 3, 4 and 5 and 9, 10 and 11 after 
these examinations were made? 

A After I finished my examination, I turned over to Special Agent 
William Heilman the sledge hammer, cold chisel and crowbar and the specimen 
submitted to me as containing paint chips and he made the examination of the 


paint. 
Q Were they returned to you by him? 


A They were returned by him to me and I returned them personally to 
Detective Sergeants Friel and Jackson on May 1. 
MR. CAPUTY: That is allI.have of this witness, Your Honor. 
WILLIAM R. HEILMAN (222) 
‘DERECTFEXHMENATION 
BY MR. CAPUTY: 
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Will you state your full name, sir? 

William R. Heilman. 

What is your occupation? 

I am employed es a special agent in the Federal Bureau of Investiga- 
tion assigned to the leboratory in Washington. 

Q Will you describe, sir, the nature of your duties? 

A I make examination of paints, glass, metal, poisons, most any type of 
material where the amount available for examination is small. 

2 How long have you done this work? (223) 

MR. BRYANT: I think, Your Honor, for the purposes of this examination 
we will concede his qualifications. 

THE COURT: Very well. 

BY MR. CAPUTY: 

0 Showing, you, sir, what has been marked Government's Exhibit No, 11 
for identification, I will ask you, sir, if you can identify that? 

A Yes, I can. 

Q What is it, sir? 

A This is a pill box containing paint chips which were submitted to 
the FBI laboratory on April 26, 1956, by Detective Friel and Jackson. 

Q From whom did you get that exhibit, sir? 

A I got this from Agent Flack of our laboratory. 

Q Showing you, sir, what has been marked as Government's Exhibit No. 3 
for identification, which is a sledge hammer, I ask you if you can identify 
that, sir? 

A Yes, I can. 

9 What is it, sir? 

A That is a sledge hammer which was also submitted to the laboratory 
at the same time as the paint chips. 

Q Sir, did you make an examination of Government's Exhibit 11 for 
identification? 

A Yes, sir, I did. 

Q And what kind of an examination did you make? 


A I examined the paint chips under a microscope and I turned (224) 


them up on edge, much like you would turn a book up on edge and, in thet 
fashion, you can see the various layers present. In doing that, I found the 
paint chips were composed of five different layers, 

Q Would you name the layers? 





A The top or outer layer was a light blue-green paint, Under- (224) 
neath thet, was a bright medium-green paint. Underneath thet was a black 
paint. Theat was followed by a dark-brown gray paint and the fifth op final 
was a red-brown primer paint. 

Q Did you make an examination of Government's Exhibit No. 3 for 


identification, the sledge hammer? 


‘> 


Yes, sir, I did. 

Q What kind of an examination aia you make, sir? 

A The sledge hammer was also examined under the microscope and on 
both striking faces of hammer, I found small form smears of 8 Light blue-green 
paint intermixed with a bright medium-green paint. Among these smears, I 
found one small paint chip. 

0 Will you tell us what you mean by a paint chip, sir? 

THE COURT: Let him finish his answer and then he can go back. 

Finish your answer, 

THE WITNESS: The smell paint chip was probably the size of a ) (225) 
grein of sand or smaller and that paint chip was also taken off of the 
hammer. It was examined under the microscope and it also was turned up on 
edge and again that paint chip consisted of five layers of paint. The top 
layer was a light blue-green paint. That was followed by a bright medium- 
green paint. That was followed by a black paint layer. That was followed 
by a dark-brown gray paint and the bottom or fifth layer was a red-brown 
primer paint. . 

THE COURT: Are those the same five layers that were on the other exhibit? 

THE WITNESS: Yes, sir, they were. | 

BY MR. CAPUTY: 

fa) Were they in the same order in Government's Exhibit 3 as they were 
in Government's Exhibit No. 11? 

A They were the same color, the same thickness and in the same color 
sequence. 

Q What conelusion did you reach, sir? 

A From that examination, I concluded that the paint on the sledge 
hammer came from the same source as the paint chips in the box here (indicating), 
either came from the same source or another one painted just like it with 


the ‘same five layers of paint which situation is extremely remote. 
MR. CAPUTY: Thet is e11 I have of this witness. 
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At this time, if Your Honor please, I would like to offer some (225) 


exhibits into evidence. 
THE COURT: Which ones? (226) 
MR. CAPUTY: Government's Exhibits 3, 4 and 5, that is, the sledge 

hemmer, the crowbar and the cold chisel and Government's Exhibits 9, 10 and 


11 which are the plaster, the paint chips and the material from the valut 
wall. 


THE COURT: They may be admitted. 

(Government's Exhibits 3, 4, 5, 9, 10 and 11, previously 
marked for identification were received in evidence.) 

MR. DRYANT: May I offer an objection to Exhibits 9, 10 and 11? I 
object to the admission of Exhibits 9, 10 and. 11 because, so far as I 
remember, 9, 10 and 11 were not identified by Sergeant Friel as anything 
except something that looked like something. 

THE COURT: That is correct, but I nevertheless overrule the odjection 
because Special Agent Slack identified them as being the exhibits which 
Sergeant Friel had turned over to him so that there is a chain of continuity. 

CROSS EXAMINATION (228) 
DY MR. BRYANT: 

0 Let me esk you this, sir: You say you got several paint chips and 
you examined them all, is that right? 

A All of the paint chips? 

Yes. 

From the box there? 

Yes. 

No, I just took out a few representetive samples from the whole. 
And then you examined the sledge hammer, is that right? (229) 
That is correct, sir. 

Q And you found a lot of paint chips or paint fragments on the . 
Sledge hammer? 

A found one very small paint chip. The remainder of the paint on 
the sledge hemmer consisted of smears. 

Q In other words, the type of thing that would be produced by 
striking the sledge hammer egainst something? 

A That is correct, sir. 


Q But among the smears, you found one complete little chip about the 
size of a grain of sand, you said? 
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That is right. 

That just happened to match up with the samples in the box? 
That is right, the same five layers. 

Where is that? 

It was consumed during the examination. 

Consumed during the examinetion? 


Yes, sir. 


Q You did not isolate it? 
A 


I isolate it when I took it eff of the hammer. Then, necessarily, 
to examine it it was taken off of the hammer and put in a spot plate or s 
glass slide under the microscope and then, in order to determine the layers 
that were present, it was turned up on edge and then various paint (230) 
solvents, such as chloroform and scetate are put on. They cause the layers 
to expand and bring out more or less their true color. During that examination, 
of course, the paint chip was consumed or used up. 

0 You don't have it? 

A I don't have it, no, sir. 

MR. BRYANT: Thet is all I have. 

THE COURT: The case against Gaynor is circumstantial but circum- (282) 
stantiel evidence, I always feel, is more reliable than direct evidence. 

As a matter of fact, I do not like to see a conviction on direct evidence 
of eye witnesses identifying a particular individual unless there is some 
corroborating circumstantial evidence because I am always afraid of an error 
in identification. 

We have tvo aspects of this case. In the Federal Life Insurance Company 
housebreaking, there is the showing of e@ connection of Gaynor with that for 
he was seen in Marylend right outside of a grocery store which had been (283) 
broken into and when he saw the deputy sheriffs he ran and was apprehended 
a hundred yards from the place. There were some certain tools in the grocery 
store, An examination by the FSI indicated that certain particles of plaster 
and paint adhering to the tools were ef the same material as those in the 
walls of the offices of the Federal Life Insurance Company and the similarity 
in the paint, particularly, was such that there was only a remote possibility 
that it could have come from any other place. I think that is enough to 


justify the submission of the case to the jury. 
So far as the Newsom Realty Company effect of the matter is concerned, 
the defendant Gaynor took the police to a place in the country amidst 
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honeysuckle vines where he pointed out where part of the proceeds of (283) 
the housebreaking were found. I think that is enough to justify an 

inference that he participated, either as a principal or as an accessory, 

in the housebreaking and, of course, under the law an accessory is 

chargeable as a principal, so I am going to adhere to my ruling. 

I want to make this suggestion, however, that I think it must be 
realized thet the evidence against Gaynor is not streng. It is sufficient 
to justify submission to the jury but, in view of that state of things, I 
would suggest, Mr. Caputy, that if Gaynor should want to plead guilty to 
one felony count, that the ends of justice would be met. (284) 

In the meantime, we will take Mitchell's plea. 

THE COURT: We ‘rill take Mitchell's plea now. (226) 

(In open: court: ) 

THE DEPUTY CLERK: St. Clark Mitchell, step forward. 

THE COURT: The Court will hear counsel. 

MR. DONNELLY: The defendent Mitchell, Your Honor, has advised me that, 
while he had no part of breaking into the Federal Life Insurance Company 
building, he does admit to having accompanied the other two co-defendants 
tc the scene of this allegei offense and doee admit being an accessory to 
the two charges listed in counts 2 and 3 of the indictment and that he 
would like, at this time, to enter e plea of guilty to counts 2 and 3. 

THE COURT: Have you advised him of his rights? 

MR. DONNELLY: I have, Your Horer, and I have also pointed out to him 
that the fact that while he admits being an accessory, he implicates (287) 
himself as a principal. 

THE COURT: What does the Government say? 

MR. CAPUTY: That plea would be acceptable to the Government, if Your 
Honor please. 

THE COURT: That plea vould be consistent with the confession. 

MR. CAPUTY: Yes, Your Honor, vith the confession thet the defendant 
has given and that is acceptable, Your Honor. 

THE COURT: St. Clair Mitchell, do you admit that you committed the 
offenses to which you promise to plead guilty? 

MR. MITCHELL: Of being with them, yes. 

THE COURT: The Court will accept the plea of guilty to the second end 


third counts of the indictment. 
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THE DEPUTY CLERK: St. Clair Mitchell, in Criminal No, 597-56, (287) 
in which you ere charged with housebreaking and larceny, do you wish to 
withdraw your plea of not guilty heretofore entered and enter a plea of 
guilty to counts 2 and 3? 

DEFENDANT MITCHELL: Counts 2 and 3. 

THE DEPUTY CLERX. Count 2 charges you with grand larceny and: count 3 
charges you with destroying a safe. 

DEFENDANT MITCHELL: Yes, sir. 

THE DEPUTY CLERK: Defendant Mitchell pleads guilty to counts 2 and 3. 

THE COURT: The case will be referred to the Probation Officer (288) 


for the usual presentence investigation. 


MR. DCNNELLY: Your Honor, the defendant Mitchell has asked me to ask 


you not to bother sending his case to the Probation Officer. He says he 
doesn't want to weste the Court's time. I am just relaying his request to you. 

THE COURT: The Court appreciates request but I think the Court can impose 
sentence more intelligently if it knows all sbout the defendant's background 
and sometimes it benefits the public, sometimee it benefits the defendant. 
Anyway, the Court can act more intelligently so I am going to have the case 
referred to the Probation Officer for pregentence investigation. 

MR. DONNELLY: Thank you, Your Honor. 

MR. BRYANT: May we approach the bench? 

THE COURT: Yes, indeed. 

(At the bench: ) 

MR. BRYANT: Your Honor, I told that man that the Government would accept 
the plea to one of these counts in the indictment. He said, "I am not going 
to plead to nothing. I didn't so anything." I said, "All right," and then, 
on the heels of that after he had already advised me of that position, this 
men pleads guilty and it is represented to the Court that he sdmitted being 
with the other two defendants. 

I think, under the circumstances, that is too much pressure for me (289) 
hot to ask for a mistrial. 

THE COURT: The motion for mistrial is denied. 


MR. BRYANT: Is there any way in our system that that matter can be over- 
come? 

THE COURT: I am perfectly willing to direct the jury to disregard the 
Statement made by Mitchell. After all, you know defendants are not entitled 
to be kept in watertight compartments. We are not in a vacuum. Wé are in a 


real workaday world. 





CHARGE TO THE JURY (307) 


THE COURT: Ladies and gentlemen of the jury, when this trial started 
there were three defendants in this case, St. Clair Mitchell, Frank Gaynor 
and Charles Kimbrough. Only one defendant remains now, Frank Gaynor, the 
second defendant named in the indictment. The cases as to the other two 
defendents have been disposed of and are not now before you. Your considera- 
ticn will be limited to Frank Gaynor alone and your verdict will be solely 
in respect to that defendant. 

This indictment consists of seven counts. Only the first three counts 
will be considered by you because the Court has ruled that, as to the 
fourth, fifth, sixth and seventh counts the evidence as to the defendant, 
Frank Gaynor, is not quite sufficient to justify the submission of the case 
to you. Consequently, your verdict will be only as to the defendant Frank 
Gaynor on count one, count two and count three of the indictment. 

The defendant is charged, in company with others, of housebreaking, 
namely, breaking into a building of the Federal Life Insurance Company of 
this city. This charge is contained in the first count of the indictment. 

He is elso charged, in company with others, with the offense of grand 

larceny, namely, of stealing property belonging to the Federal Life Insurance 
Company on the occasion of the housebreaking. The property stolen is claimed 
to be $230 in money and a safe. The third count charges the defendant with 
injuring or destroying the safe on that occasion. (308) 

It now becomes your duty to determine whether the defendant, Frank 
Gaynor, is guilty or not guilty of the charges on which he is being tried. 

You have heard me, on a number of occasions, give you certain preliminary 
observations concerning some basic rules. The law requires me, however, 
even at the risk of wearisome repetition, to bring them to the jury's 
attention separately on each occasion and, for that reason, I shall do 80 


briefly in view of the fact that you have heard me expound them at greater 


length on prior occasions. 


As you know, it is my function and my duty to instruct you as to the 
rules of law that mst govern the disposition of this case and you are bound 
and obligated to follow the Court's instructions as to the law. 

You, ladies and gentlemen of the jury, are the sole judges of the facts 
and you must determine the facts yourselves on the basis of the evidence 
introduced at this trial. My discussion of the facts, as distinguished from 


my discussion of the law, is intended only to be advisory and merely to aid 





and assist you in arriving et your conclusion. My discussion of the (308) 
facts is not binding on you and you need attach to it such weight as you 
deem wise and proper because, as I said before, the final decision on the 
facts is in your domain. My instructions are binding on you only es 
to the law. (309) 

To review and recapitulate a few basic principles that are applicable 
to all criminal cases, including, of course, this one; the fact that a 
defendant has been indicted, is not an indication of guilt because an 
indictment is merely the machinery and the procedure by which a defendant 
is brought before the Court and is placed on trial. Every defendant in a 
criminel cese is presumed to be innocent. This presumption of innocence 
attaches to him throughout the trial. 

The burden of proof is on the Government to prove the defendant's 
guilt beyond a reasonable doubt. Unless the Government sustains thts burden 
and proves beyond a reasonable doubt that the defendant has committed every 
element of the offense with which he is charged or the offenses with which 
he is charged, the jury must find him not guilty. But, as I have told you 
in other cases, proof beyond a reasonable doubt does not mean proof beyond 
all doubt whatsoever. It means proof to a moral certainly and not necessary 
proof to a mathematical or to an actual certainty. 

Again, as I have told you on other ocessions, by a reasonable doubt 
is meant a doubt based on reason and not just some whimisical idea or some 
capricious conjecture. Let me repeat an explanation in simple and everyday 
phraseology that I have given on other occasions of what is meant by proof 
beyond a reasonable doubt. It simply means this: If, after an impartial (310) 
comparison and consideration of al11 the evidence, you can ssy to yourself 
that you are not satisfied of the defendant's guilt, then you have a 
reasonable doubt. But, on the other hand, if, after such impartial comparison 
and consideration of all the evidence you can say to yourselves, actually 
and candidly, thet you have an abiding conviction of the defendant's guilt, 
such as you would be willing to act upon in the more weighty and important 
affairs in your own life, then you have no reasonable doubt. In other words, 
proof beyond a reasonable doubt is such proof as will result in an abiding 


conviction of the defendant's guilt on your part, such a conviction that 


you would be willing to act upon in the more weighty and important matters 


relating to your own affairs. 





In determining whether the Government has established the charges (310) 
against the defendant, you will consider and weigh the testimony of all the 
witnesses who have testified before you, as well as all the circumstances 
concerning which testimony has been introduced. Circumstances sometimes 
throw a very important illuminating light on oral testimony. You ere the 


sole judges of the credibility of witnesses. In other words, it is for you 


and for you along to determine whether to believe any witness and the extent 


to which any witness should be credited. 

No doubt you have observed that the defendant has not taken the witness 
stand and has not testified, Under our law, the defendant in a criminal (311) 
case has the option whether or not he should take the witness stand. He has 
the privilege of taking the witness stand if he chooses to do so. The 
Government counsel does not have any right to call him to the witness stand. 
The defendant is under no obligation to testify if he chooses not to do so. 
Ke has a right to testify if he elects to do so. 

The lew is that the jury may not draw any unfavorable inference against 
the defendant from the fact that he failed to take the witness stand to 
testify. 

Proceeding to the specific issues involved in this case, I want to say 
and instruct you at the outset that any person who aids and abets snother 
in the commission of an offense is himself chargeable as a principal in that 
offense. If several persons act jointly or in concert, each performing a 
part that results in the commission of an offense, all are equally guilty. 
That is a principle thet may be applicable in this case. 

The first count of the indictment charges housebresking, namely, 
breaking into a building of the Federal Life Insurance Company, with intent 
to steal property therein. The pertinent portions of the statutory definition 
of housebreaking are as follows: 

"Whoever shall either, in the night or in the daytime break and 

enter or enter without breaking any dwelling, bank, store, ware- (312) 

house, shop or other building with intent to commit any criminal offense, 

shall be punished" by the penalty prescribed by law. 

Naturally, intent cannot be proven directiy because it is impossible to 
fathom or delve into the operations of the mind of another humen being. The 
jury has a right to infer intent from the surrounding circumstances, things 


done or things said and even from the act itself. 





The fact that there was housebreaking into the building of the (312) 
Federal Life Insurance Company has been shown by evidence tending to prove 
thet fact and I do not understand that there is any dispute about the fact 
a housebreaking did occur. 

The second count charges the crime of grand larceny from the Federal 
Life Insurance Company office and the definition of grand larceny is this: 

"Whoever shali feloniously take and carry away anything of value 
of the amount or value of $100 or upwards shall be punished" by the 
penalty prescribed by the statute. 

The words that I have just read to you, "feloniously take me carry 
away" mean that the property must have been taken unlewfully from the 
possession of another with the fraudulent intent to convert the same to 
the use of the person taking the property. The property claimed to have 
been stolen is %230 in money found in the safe and the safe itself 
was claimed to have been valued at $100. | (313) 

The third count charges‘the defendant vith injuring and destroying 
or causing to be in lured or destroyed the safe, referred to in the second 
count. The statute relating to that count, reads in part, as follows: 

"Whoever maliciously injures or jestroys or attempts to injure 

cr destroy by fire or otherwise any movable preperty not his ovn of 

the value of $5CO or more shall be punished" by the Sanntey cnesertped 

by the statute. 

"Maliciocusly", as used in that statute, means intentionally and not 
inadvertently or accidentally and also it means with a bad motive. In other 
words, "maliciously" means intentionally and with a bad motive. Again, as I 
said heretofore, intent and motive cannot be proven directly and the jury 
has 2 right to infer them from the surrounding circumstances, even from the 
act itself. 

There was testimony that the safe was valued st about °100. It is for 
you to determine whether it was or was not. If you find that it has not 
deen shown sufficiently, beyond e reasonable doubt, that the safe was worth 
over *50 but you find the defendant guilty under that count, then instead of 
finding him guilty as charged, you will find him guilty of injuring property 
of the value of *50 or less because, if the safe vas not vorth over *50, 


the offense is of e lesser degree. 


This brings me to a brief consideration of the evidence introduced (314) 
in this case. 4s I have had occassion to say to you before in criminal cases, 
there are tyvo types of evidence. One type is kmown as direct evidence and 
another type of evidence is known as circumstential evidence. By direct 
evidence is meent evidence of eye witnesses who saw the offense perpetrated 
and who can identify the individual who perpetrated it. 

In this case, there are no eye witnesses, Actually, in a great many 
eriminel cases, there are no eye witnesses because criminals try to commit 
their crimes in secret and if eye witnesses were reouired in order to 
convict, many criminals would go unwhipped of justice. 

The second type of evidence is circumstantial evidence. Circumstantial 
evidence consists of circumstances from vhich the jury may or may not infer 
the defendant's guilt. One cannot say that direct evidence or circumstantial 
evidence is better than the other. Eye witnesses can make s mistake and 
sometimes circumstantial evidence, if it is sufficiently strong and leads 
to a definite conclusion, may be more reliable but whether the evidence is 
sufficient or not is for the jury to determine and it is for the jury to 
decide whether it points to the defendant's guilt beyond a reasonable doubt, 
bearing in mind vhat I have given you as an explanation and definition of 
reasonable doubt. The lew permits conviction of e crimins] offense on (315) 
circumstantial evidence alone, 

4s I understand the evidence introduced by the Government against the 
defendant, it is this, end I want to repeat, my discussion and my summery 
of the evidence is not binding on you. If your recollection or your under- 
standing of the evidence on your view of the evidence differs from mine, 
then it is your recoltection and your understanding and your view that mst 


prevail. My discussion of the evidence is intendei only to be of aid to you 


end should be considered by you only to the extent to which you deem it~ 


helpful and not beyond that. 

The Government introduced evidence tending to show that a few days 
after the housebreaking, the defendant Gaynor was seen by two deputy 
sheriffs of Charlies County in the nighttime near a grocery store and that he 
Started to run and they intercepted him, took him into custody and, upon 
going into the grocery store, they found therein a crowbsr, a sledge hammer 
and @ chisel which the owner of the grocery store says vere not there when 


he locked the store the night before. These teols or these articles vere 





turned over by the Charles County officers to the officers of the | (315) 
Metropolitan Police Department and the eviizence further is that the officers 
of the Metropolitan Police Depertment turned them over to the laboretory of 
the Federal Bureau of Investigation. 

The evidence further is that the officers took some sample of | (316) 
Blaster and paint from the walls of the offices of the Federal Life Insurance 
Company. The laboretory technician of the Federal Bureau of Investigation 
found that the samples of plester of Paris from the valls of the offices of 
the Federal Life Insurance Company were of a similer texture, of a siniler 
kind as some particles of plaster of Paris thet vere found to adhere to 
the tools to which I have just referred but, beyond that, the technicians of 
the laboratory of the Federal Bureau of Investigation found a chip of paint 
adhering to the sledge hammer and, on microscopic examination, it was found 
thet this chip of paint consisted of five alternate leyers of aifferent colors. 

The laboratory technicians also found thet the paint on the wall of the 
orfices of the Federal Life Insurance Company also consisted of the same 
five layers in the same order and the technician testified that it vould be 


very remote to think that that particular paint might have come from some- 


where else than these particuler wells. 


Thz inference which the Government would heve you seek to draw from 
this evidence is that the defendant Gaynor was in possession of tools which 
tools were used in the perpetration of the housebreaking into the building 
of the Federal Life Insurance Company, and, therefore, he should be found 
guilty on the first three counts of the indictment. 

In addition to that, and by way of corroboration, the police | (317) 
officers t<stified that when they vere bringing the defendant Gaynor from 
Cherles County to VWeshington, he pointed out to them the building of the 
Feders? Life Insurence Company as being the place that had been broken into, 
thereby showing that he had knowledge of this housebreating. 

Ladies and gentlemen of the jury, in conclusion, I want to say that, 
in dealing with this matter, you mst use the same practical approach, the 
same ordinary common sense, the same ordinary intelligence that you would 
employ in determining any other important matter thet you have occasion to 
decide in the course of your everyday life. 

Your verdict in this ease, as I have indicated before, should be directed 


only as to the defendant Geynor and should be confined to the first three 
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counts of the indictment. You will find a separate verdict as to each (317) 
count. The first count charges housebreaking end your verdict should be 
either guilty or not guilty. The second count charges grand larceny and 

your verdict should be either guilty or not guilty. The third count, charges 


injurying or destroying the safe and your verdict should be either guilty 


as charged or guilty of destroying property valued at less than $50 or not 


guilty. {nd es of course you are aware, your verdict should be reached by 


unanimous vote. 


DEFENDANT GAYNOR: Judge, Your Honor, I vould lize to get an appeal (327) 
for @ new trial. 
THe COURT: You have a right to have an appeal Mr. Bryant is your counsel 
end I am sure he vill protect your rights. He is e very experienceid Jawyer. 
I am going to grant leave to appeal in forma pauperis if it is requested 
because of the unusual charscter of the case. 
MR. BRYANT: May I approach the bench, Your Honor? 
UNITED STATES DISTRICT COURT FILED IN OPEN €330) 
FOR THE DISTRICT OF COLUMBIA COURT 


Eolding a Criminal Term JUN 31 1956 
HARRY M. HULL, Slerk 


rand Jury Impanelled April 26, 1956, Sworn in on May 1, 19°56 


The United States of ‘merica Criminal No. 597-56 
Grand Jury No. 714-56 & 715-56 
Housebreaking 


Ve 
St. Clair Mitchell 


Frank Gaynor Housebreaking and Larceny 


(22 DeC.C. 1801, 2201, 2202) 
Vio. 22 DG. 402 


Charles Kimbrough 


The Grand Jury charges: 
On or about April 19, 1956, within the District of Columbia, St. Clair 
itchell, Fran’ Gaynor and Charles Kimbrough entered the bui’ding of Federa? 
Life Insurence Company, a bcdy corporate, with intent to steel property of 
another. 
SECOND COUNT: 

On or about “pril 19, 195€, within the District of Columbia, St. Clair 
Mitchell, Frank Gaynor and Charles Kimbrough stole the property of Federal 
Life Insurance Company, @ body corporate, of the value of about $330.00, 
consisting of the following: one safe, of the value of °100.00, and £230.00 


in money. 





THIRD COUNT: (330) 
On or about April 19, 1956, within the Pistrict of Columbia, St. Clair 
Mitchell, Frank Gaynor and Charles Kimbrough maliciously did injure and 
destroy, and cause to be injured and destroyed, certain movable property, 
that is, a safe of the value of about $100.00, the preperty of Federal Life 
Insurance Company, a body corporate. | 
FOURTH COUNT: 
On or adout April 19, 125€, within the District of Columbia, St. Clair 
Mitchell, Frank Geynor and Charles Kimbrough entered the room of “illiam H. 
Tyler with intent to steal property of another 


FIFTH COUNT: | (331) 


On or about April 19, 1956, within the District of Columbia, St. Clair 


Mitchel’, Frank Gaynor and Charles Kimbrough entered the room of Louis 
Eilend with intent to steal property of another. 
SIXTH COUNT: 

Cn or about April 14, 1956, within the District of Columbia, St. Clair 
Mitchel], Frank Gaynor and Charles Kimbrough entered the building of Hudert 
Al Newsom with intent to steal property of another. 

SEVENTH COUNT: 

On or about “prii 14, 1°£6, within the District of Columbia St. Clair 
Mitchell, Fran’ Geynor and Charles Kimbrough stole the vroperty of Hubert fA. 
Newsom, of the value of about 821.50, consisting of the following: one 
roll of United States postage stamps, of the value of 15.00, and $806.50 
in money. : 

/s/ Gasch 
Attorney United states in end 


for the District of Columbia 


UNITED STATES DISTRICT COURT FILED (337) 
FOR THE DISTRICT OF COLUMBIA OOT 33 1956 
UNITED STATES OF AMERICA $ HARRY M. HULL, Clerk 


versus : Criminal No. 597-56 


FRANK GAYNCR 


MOTION FOR JUDGMENT @F ACOUITTAL 
N. 0. V. ¢ND/OR A NEW TRIAL 


Comes now the Defendant in the above-entitled cause and moves the Court 
to enter a judgment of acquittal notwithstanding the verdict; or in the 


alternative grent a new trial, for the following reasons: 





1. The Court erred in denying Defendant's motion for judgment of (337) 
acouittel. 

2. The verdict is not supperted by substantial evidence. 

3. The defendant was substantially prejudiced and deprived of a fair 
trial when, in the course of pleading, the codefendant Mitchell to certain 
counts of the indictment, the attorney for Mitcheil stated in open court, 
and in the presence of the jury,” . . . Mitchell admits going into the place 
with the other two defendents .. ." 

4. The Court erred in denying the Defendant's motion for a mistrial. 

WHEREFORE, the premises considered, it is respectfully urged that the 
relief prayed for be granted. 


s/ William B. Bryant 


Tee raoAags 
Service acknowlciged William B. Bryant 


10-31 ~-5€=--3:55 p.m. 


/s/ Oliver Gasch 
United States Attorncy 


UNITED STATES DISTRICT COURT FILED (338) 
FOR THE DISTRICT OF COLUMBIA NOV 16 1956 
UNITED STATES HARRY M. HULL, Clerk 


vs. Criminal No. 597-56 


No. 2 Frank Gaynor Cherge Housebresking; Housebreaking 


Defendant and Larceny. 


On this 16th day of November, 1956, came the attorney of the Unitred 
Stetes; the defendant in proper person and by his ettorney, William B. Bryant, 
Esquire; whereupon the motion of the defendant for a judgment of acquittal 
and/or for new trial, coming on to be heard, after argument by counsel, 


is by the Court denied. 
By direction of 


flexander Holtzoff 
Presiding Judge 
Criminal Court No. 1 


Present: 
United States Attorney HARRY M. HULL, Clerk 


By Victor Caputy By Daniel J. Memcoboni 
Assistant United States Attorney Deputy Clerk 


Je Rawls 
Official Reporter 





UNITED STATES DISTRICT COURT (339) 


FOR THE 
DISTRICT OF COLUMBIS = array 
| DEC 5 - 1956 
UNITED STATES OF *MERIC# HARRY M. ROLL, Clerk 
Ve : Criminal No. 597-56 
FR‘NY GAYNOR 


On this 30th dey of November, 1956 came the attorney for the government 
and the defendant appeared in person and? by counsel, William B,. Bryant, Esq. 
It Is Adjudged that the defendant has been convicted upon his plea of? 
not guilty and a verdict of guilty of the offenses of 
Violation of Sections 1801, 2201, Title 22, D. C. Code 
and 
Violation of Section 403, Title 22, D. C. Code 
as charged? in Counts One, Two and Three 
and the court hsving esked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 
being shovn or appearing to the Court, 
It Is Adjudged that the defendant is guilty as charged and convicted. 
It Is Adjudged that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment for 


8 period of* 
Four (4) years to Twelve (12) years. 


Yt /18/Kd AAG A/ LAI : 

It Is Ordered that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer end 
that the copy serve as the commitment of the defendsnt. 


/s/ Alexander Holtzoff 
United States District Judge. 


The Court recommends commitments to:® the federal penitentiary at 


Atlanta, Ga. 


UNITED STATES DISTRICT COURT (240) 


FOR THE DISTRICT OF COLUMBIA FILED 
“4 
UNITED STATES OF AMERICA DEC 10 1956 
HARRY H. HULL, Clerk 
vs. Criminal No, 597+56 


FRANK GAYNCR 
NOTICE OF APPEAL 


Name and address of appellant--Frank Gaynor, 531 Tennessee Avenue, N.E. 
Name and address of appejlant's attorney--William B. Bryant, 615 F Street, N.¥. 
Offense--Housebreaking and Larceny 
Concise statement of judgment or order, giving date, and any sentence-—- 
CUILTY 4-12 years 

Name of institution where now confined, if not on bail--District of 

Columbie Jail 

‘, I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 


ststed judgment. 


December 10, 195€ /s/ Frank Gaynor 


Date Appellant 


/s/ William B. Bryant 


Attorney for Appellant 
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QUESTIONS PRESENTED 


Whether Trial Court committed reversible error wher 
it denied accused's Motion for Judgment of Acquital at the end 
of government's case where the only evidence to support the 
charge of housebreaking at 4649 Deane Avenue, Northeast cn 
April 19, 1956 was: 

a. On April 24, 1956 accused was seen cutside 
| of @ grocery store in Charles County, Maryland at which time he 
| ran away and was caught soue distance avay from the store. 

&. Inside the store was found a sledge hammer 
which the owner of the store stated was not there when he left 
the preceding evening; and a laboratory technician stated that 
a tiny chip of paint about the size of a grain of sand or sualler 
found on the sledge hammer was the same type cf paint that was 
on the walls of 4649 Deane Avenue, Northeast; and 

ce. Testimony by the same technician that the 
| possibility that the paint specimen on the hammer could have 
come from some place other than the Deane Avenue premises was 
renote? 

rs 4 


Whether the Trial Court committed reversible error 

| when it denied accused's Motion for a Mistrial where a co- 

| defendant, in the presence of the jury, withdrew his plea of 
Not Guilty and entered 2 plea of Guilty to the same crime that 

| the accused was charged with jointly; and at the time the plea 

| ef Guilty was entered co-defendant's counsel stated ". . . he 

| a@aits going into the premises with the other two co-defendants”; 
| and the co-defendant stated “for being with thes?” when the 

| Court asked “Bo you plead guilty because you are guilty and for 
no other reason?" 
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Il. The REMARKS of Counsel for Co-Defendant 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


HO. 13,641 


APPEAL FROM THE UNITED STATES DISTRICT CoURT 
FOR THE DISTRICT OF COLUMBIA 


On October 23, 1956, Frank Gaynor appellant herein, 
was convicted on three counts of an indictment charging (1) 
housebreaking, (2) grand larceny, and (3) destroying private 
property. On November 30, 1956 appellant was sentenced to 
imprisonment for a term of four (4) to twelve (12) years. It 
is from this conviction and sentence that appeal is taker. 


Jurisdiction is conferred upon this Court by 28 U.38.C. 
1292. 








| 

| In Indictment No. 807-56 three defendants, St. Clair 
| 

| 

| 

| 


| to show that at aboyt 4:30 A.M. April 24, 1956 he was seen 

| nesr a grocery store in Charles County, Haryland,by two deputy 

| sheriffs, and thet t the time he ran avay, but was caught sone 

| @istance away, and brought back to the stere. The officers 
found inside the store = crovbar and a sledge hammer. These 
items were submitted to the F.B.1I. for examination, and an 

enatepenni ae aoEE Ek 

| grain of sand was found on the sledge hammer, that this chip of 


| 
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Motions for judgment of acquitel were made on behalf 
of the appellant at the ead of the prosecutor's opening state- 
ment, at the conclusion of the government's case, and again at 
the conclusion of the entire trial. At each juncture the Court 
express the opinion that the government's case against the 
appellant was uct strong, but denied said motions. 

One of the co-defendants (Eimborough) was acquited at 
the direction of the Court earlier in the proces#ings, end a 
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morning of the last day of the trial. On the day before Mitchell 
had taken the witness stand and stated that a full confession as 
to his part in the housebreaking on Deane Avenue had been given 
involuntarily under the force of threats. Om the last day hovw- 
ever, Mitcheli’s counsel represented to the Court at the bench 
that Mitchell wished to withdraw his plea of Not Guilty and enter 
a plea of Guilty to the counts of the indictment charging the 
housebreaking at the Deane Avenue premises. Thereupon the Court 
directed that Mitchell's plea be taken in open court, and this 


—_— is ete were 


‘wes done while the jury trying the appellant (and Witeiell wp 
“to that point) was in the jury box. nen the ples wes taken 
the following unusual ond unanticipated ciecuaneamane developed: 
Ctr. 286-9). a aan ac 

| THE DEPUTY CLERK: St. Claire Mitchell, step forward. 
THE COURT: The Court will hear counsel. 

MR. DONNELLY: The defendant Mitchell, Your Honor, 
has advised me that, while he had no part of breaking into the 
|“ Federal Life Insurance Company building, he does admit to having 
_ accompanied the other two co-defendants to the scene of this 
| alleged offense and does admit being an accessory to the two 
charges listed in counts 2 and 3 of the indictment and that he 
| would like, at this time, to enter a plea of guilty to counts 
| 2 and 3. 

THE COURT: Have you advised him of his rights? 
MR. DONNELLY: I have, Your Honor, and I have also 
| pointed out to him that the fact that while he admits being an 
| accessory, he implicates himself as a principal. 

| THE COURT: What dees the Government say? 

| MR, CAPUTY: ‘That plea would be acceptable to the 
Government, if Your Honor please. 

| THE COURT: That plea would be consistent with the 
| eonteusten. 








| 
| 
| 
| 
| 
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| MR. CAPUTY: Yes, Your Honor, with the confession 
‘that the defendant has given and that is acceptable, Your 
‘Sonor. 
THE COURT: St. Clair Mitchell, do you admit that 
you committed the offenses to which you propose to plead guilty? 
: | MR, MITCHELL: Of being with them, yes. 
ae | THE COURT: The Court will accept the plea of guilty 
* to the second and third counts of the indictment. 
THE DEPUTY CLERK: St. Clair Mitchell, in Criminal 
‘No, 597-56, in which you are charged with housebreaking and 
larceny, do you wish to withdraw your plea of not guilty here- 
tofore entered and enter a plea of guilty to counts 2 and 37 
| DEFENDANT MITCHELL: Counts 2 and 3. 
i: THE DEPUTY CLERK: Count 2 charges you with grand 
| larceny and count 3 charges you with destroying a safe. 
DEFENDANT MITCHELL: Yes, sir. 
THE DEPUTY CLERK: Defendant Mitchell pleads guilty 
| to counts 2 and 3. . 
THE COURT: The case will be referred to the Probation 
ie (Officer for the usual presentence investigation. 
5 ‘Then immediately the following transpired. 
MR. DONNELLY: Thank you, Your Honor. 
MR. BRYANT: May we epproach the bench? | 
THE COURT: Yes, indeed. | 
(At the bench: ) 
MR.BRYANT: Your Honor::, I told that man that the 
| Government would accept the plea to one of these counts in the | 
| 
| 





| indictment. Se said, “I am not going to plead to nothing. I 
| @idn't do anything.” I said, “All right." and then, on the heeis 
|of that after he had already advised me of that position, this 





eee 


man pleads guilty and it is represented to the Court that he 
admitted being with the other two defendants. 

I think, under the circumstances, that is too much 
pressure for me not to ask for a mistrial. 

THE COURT: The motion for a mistrial is denied. 

MR. BRYANT: Is there any way in our system that 
that matter can be overcome: 

THE COURT: I am perfectly willing to direct the 
jary to disregard the statement sade by Mitchell. After ali, 
you know defendants are not entitled to be kept in watertight 


compartments. We are not in a vacuum. We are in a real workaday— 


world. 

Shortly thereafter the taking of the testimony was 
| concluded and all motions on behalf of appellant were renewed, 
and denied. The verdict of guilty was returned, and on November 
30, 1956 the accused was sentenced to four to twelve years. At 
the time of sentence the appellant aagde 2 request of the Court, 
which granted the same in the language indicated below. (Tr. 327). 

DEFENDANT GAYNOR: Judge, Your Honor, I would like to 
| get an appeal for a new trial. 

THE COURT: You have a right to have an appeal. i. 
Bryant is your counsel and I am sure he will protect your rights. 


'_e« «© © &¢ #e @ 


I eam going to grant leave to appeal in forma pauperis 
if it is requested because of the unusual character of the case. 








22-1801 D. C. Code — Housebreaking. 
Whoever shall, either in the night or in the 


22-2202 DB. C. Code — Grand Larceny. 


Whoever shall feionicusly take and carry away 
anything of value of the amount of value of $100 or 


upward, including things savoring of the realty, 
eet ee ee a 
more than ten years. 


22-403 Malicious destruction of another's movable property. 


Whoever waliciously injures or destroys, or 
attempts to injure or destroy, by fire 


a 


| 

(a.) The presence of a sledge hammer inside 
2 store, coupled with the presence of the accused outside of the | 
| store, and his flight upon discovery, do not establish in the 
accused the possession of the said sledge hammer within the 
meaning of the term “possession” as employed in the theory of 
“recent possession of buglars‘ tools" to establish 2 previously 
committed buglary by the accused. 

(>). Assuming, argundeno, that the possession 
may be inferred, such inference cannot be the basis for the | 
further inference of the ultimate fact that accused had the | 


ld... rrr 


hammer and used it in a housebreaking in another city five days. 
earlier. 


It. 


The unusual and unanticipated circumstance that co- 
defendant's counsel in turglary prosecution states in open court | 
at the time of taking his clieat's plea of guilty that ais cleat 
admitted going into the premises with the other two co-defend- | 
ants; and the additional unusual circumstance that the co- 


defendant emphasized that he was pleading guilty “to being with 
them were so prejudicial as to make it impossible for the 
appellant to receive a fair trial on the evidence against hin 
| Qlone and the failure of the trial court to recognize this, and 


grant a wistrial ws reversible error. 


ARGUMENT 
I. 
The Court submitted the case to the jury on the theory 


that it had a right to infer that on April 24th, Gaynor was in 

| pessession of the sledge haumer “as a starting point.” (Tr. 302) 
| Then the court reasoned that the testimony relative to the paint 
chip on thehammer being the same type as the paint on the walls 
| ef the burglarized premises constituted sufficient evidence to 
submit te the jury on Gaynor’s participation in the crize. 

| It is well established law that the fact that burglar 
| teols were found in the possession of the defendant in a wurglary 
| prosecution can be considered as evidence against hin. Zowever, 
| dt 4s equally well established that in order to be the basis for 
| any inferences of guilt this possession must be personal and 

| exclusive, and with a distinct implied or express assertion of 
| ownership. Constructive possession is not enough to satisfy the 
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law in this regard; and even if it were, it is not established 
here. Appeliant had no control over the store in Charles 
County, Maryland, and there was not @ scintilla of evidence 
which put him inside that store. People v. Urban,381 Ill 64, 
44 NE 2¢ 885 and People v. Mulvaney, 286 I11 114,121 NE 229 

The govermment’s attempt to establish possession of 
the sledge hammer in appellant as the initial link in a chain 
of circumstances fell far short of its mark. The insufficiency 
of the evidence bearing on possession of the tool in appellant 
was immediately apparent to the trial court, and is reflected 
in the Court's repeated question to the prosecutor after his 
tender of proof: “How does that prove that the tools were in 
Gaynor’s possession?” (Tr. 36-39). 

Furtherzore, when the evidence shows that someone other 
than the accused actually entered the burglarized premises, and 
there is no evidence establishing the accused's presence in or 
near the premises, or with that other person on the critical 
date, it cannot be logically infered that the accused had the 
hammer on that date and entered the premises. 

It is urged that the placing of inference on inference 
in the fashion suggested by this case should not be indulged in; 
and that in the facts and circumstances of this case the ultiuste 
fact of appellant's participation in the housebreaking for vhich 
he was charged cannct be determined except by rank speculation. 
Simon v.United States, 78 PF 2d 454. | 

At zo time during the course of the trial did the 
evidence against Caynor acquire any substantial character, 
and the weakness of the government’s case constantly plagued 
the Court. Indicative of this is: | 


| 
THE COURT: Is that the only evidence against him? (Tr.38) 


~~ ee eee 
(fr. 39). 








| Appeliant contends that it was too weak for subsission 
| te the jury. The proposition here urged was recognized and 

| fercefully articulated by this Court in Curley v. United States, 
(81 U. 8, App. D. C. 389, 160 F 24 229; and reiterated recently 
| 4a Cooper v. United States, 94 U. S. App. D. C. G43, 228 F 2d 

| 382and Seott v. United States, 98 U. S. App. D. C. 105, 232 F 2¢ 
| 362. The appellant sutmits that examination of the evidence here- 
| 1m will lead this Court to conclude as it ¢id in Scott v. United 
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| The unusual situation which developed in connection 
"with Mitchell's plea of guilty compels reversal. Appellant 
(recognizes thet the taking of pleas in the jury's presence is 

| diseretionary with the trial court, and makes no claim that the 
| Court committed error when it accepted the plea under these 

| circumstances. Sut the remarks of counsel plus Mitchell's 

| explanation of his plea, i.e. ©“... « to being with then’, 

| amounted to unsworn testimony insulated from challenge by cross- 
“examination, snd crested an atuoepbere of prejudice arcund 

| appellant's triel which could not be dispelled. 

| In many respects appellant's plight here is identical 
ith dink ot the Mgpektnat Sx Meien wy, United States, 35 F 24 
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pleas of guilty. The prejudicial atmosphere thus created ws 
designated 2s one of the grounds for reversal in that case. 

In Payton v. United States, 96 U. S. App D. C. 1, this 

Court disapproved of the trial court’s action in calling the 
jury’s attention to 2 plea of guilty of a co-defendant as 
creating too much prejudice for a fair trial. If emphasizing 
the fact that a co-defendant entered 2 plea of guilty creates 
prejudice, then the incurable nature of the prejudice arising 
out of the circumstances of this case is patent. 

| Appellant urges that the situation surroynding the 

| seeuptance of Mitcnei's plea, standing along, ieaias reversal: 
of this case, even if thie was substantial evidence of appellant’ 
guilt. But when this situation is considered in the Right of the 
threadbare character of the prosecution's fabric of proof a- 
gainst appellant, its devastating effect is brought out in 
sharper focus, and makes reversal mandatory. | 
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| CONCLUSION 
| \ Ss 
WHEREFORE, it is respectfully submitted ihat the 
conviction in this case should be reversed. 
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against Gaynor... .(Tr. 43, 


| Appellant contends that it was too weak for subnission 
| to the jury. The proposition here urged was recognized and 
forcefully articulated by this Court in Curley v. United States, 

| 821 U. 8. App. D. C. 389, 160 F 2d 229; and reiterated recently 

| in Cooper v. United States, 96 U. S. App. D. C. 843, 228 F 26 

| sg:and Scott v. United States, 98 U. S. App. D. C. 105, 282 F 24 
| 362. The appellant submits that examination of the evidence here- 
(am will lead this Court to conclude as it did in Seott v. United 


| States, supra: 


necessarily have hed reasonable doubt as te 

} Gaynor's) participation. Therefore the District 
H Court should have granted the motion for judgment 
of acquittal.” Ibid. 107 : 
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| The unusual situation which developed in connection 

| with Mitcheli's plea of guilty compels reversal. Appellant 

| recognizes that the taking of pleas in the jury's presence is 
| diseretionary with the trial court, and makes no claim that the 


| Court committed error when it accepted the plea under these 
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| circumstances. Sut the remarks of counsel plus Mitchell's 

| explanation of his ples, 4.0. “. . . « to being with thea", 

| qmounted to unsworn testimony insulated from challenge by cross- 
“examination, and created an atuosyhere of prejudice around 
appellant's triel which could not be dispelled. 

| In many respects appellant's plight here is identical 
| with that of the appellant in Minken v. United States, 85 F 24 


| 425 where the Court tock pleas and statements from many co- | 
| defendants in a conspiracy case in the presence of the jury pazel, 
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under the uistaken motion that all of the defendants had entered 
pleas of guilty. ‘The prejudicial atmosphere thus created ws 
designated 2s one of the grounds for reversal in that case. E 
In Payton v. United States, 96 U. 5. App D. C, 1, this 3 
Court disapproved of the trial court’s action in calling the 3 
jury's attention to = ples of guilty of a co-defendant as 4 


creating too much prejudice for a fair\trial. If emphasizing 
the fact that a co-defendant entered 2 plea of guilty creates 
prejudice, then the incurable usture of the prejudice srising 
out of the circumstances of this case is patent. 

Appelieat urges that the situation surrounding the 
acceptance of Mitchell's plea, standing along, requires reversal: 
of this case, even if there was substantial evidence of appellant 
guilt. But when this situation is considered in the Right of the 
threadbare character of the prosecution's fabric of proof a- 
gainst appellant, its devastating effect is brought out in 
sharper focus, and makes reversal mandatory. 
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WHEREFORE, it is respectfully submitted that the 
conviction in this case should be reversed. 
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No. 13641 
- QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 

1. Did the trial court err in failing to direct a judgment of 
acquittal after all the evidence had been admitted at the trial. 

2. Was there sufficient prejudice to appellant’s cause to re- 
quire a new trial where a co-defendant entered a plea of guilty 
in the presence of the jury. 
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I. There Was Sufficient Evidence for the Trial Judge To Allow the 
Federal Life Insurance Company Housebreaking and Larceny 
Count To Go to the Jury 
II. No Substantial Prejudice Resulted to the Accused as the Result 
of the Trial Court Accepting the Co-Defendant’s Plea in the 
Presence of the Jury 
Conclusion 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13641 


FrRaNK GAYNOR, APPELLANT 
v. 


Unirep States oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 


On June 1, 1956, the Grand Jury returned a seven count in- 
dictment charging appellant, Gaynor, and the co-defendants 
with housebreaking, larceny and destruction of movable prop- 
erty (22 D. C. C. $$ 1801, 2201, 2202, 403), (R. 330). Ap- 
pellant and the two co-defendants proceeded to trial, and on 
October 25, 1956, the jury returned a verdict finding appellant 
guilty of counts one, two, and three of the indictment (R. 
336). These particular counts pertained to the housebreak- 
ing and larceny of the Federal Life Insurance Company.* 

In an order of judgment and commitment filed on December 
5, 1956, appellant was sentenced to a term of imprisonment of 
from four to twelve years (339). Appellant now appeals in 
forma pauperis from the conviction in the lower court. 


es 

* Prior to appellant’s case going to the jury, the trial judge directed a 
judgment of acquittal as to the other four counts (R. 336). 

In the instant case, St. Clair Mitchell, and Charles Kimbrough were the 
two codefendents. Mitchell at the conclusion of his case entered a plea of 
guilty to counts one, two, and three of the indictment (R. 336). In the 
case of Charles Kimbrough, the trial court directed a judgment of acquittal 
as to all counts alleged in the indictment (R. 335). 


(1) 


2 


Clarence S. Waters testified that he was district manager for 
the Federal Life Insurance Company located at 4649 Deane 
Avenue, NE. in the District of Columbia (Tr. 26); that on 
April 18, 1956, he left the offices in which there was a safe in- 
side a vault on the first floor. Contained in the safe were 
papers, checks, and money in the amount of approximately 
$200 (Tr. 27028.) He returned to the office the following 
morning at 7:40 a. m. and when he looked through the door, 
he saw that the safe vault had been broken into, and the safe 
weighing over 800 pounds had been moved to an inside hall- 
way. At that location the door of the safe had been forced 
open, and the money and other valuables stored within had 
been stolen (R. 29-30.) 

Virginia Hepner testified that she was a bookkeeper for 
Newsom Real Estate Company, located at 1110 H Street, NE., 
in the District of Columbia, that an April 13, 1956, she left the 
place of business at about 5:30 in the evening, leaving Mr. 
Benninghoven in the office. There was a wall safe in the 
office in which before leaving she had put the day’s receipts, 
amounting to over a thousand dollars in the inner money chest 
of the wall safe. Upon returning to the office the next morning 
at about 10:45 a. m., she discovered the door of the safe had 
been ripped open, and the door of the inner chest door had been 
torn off and was laying on the floor (R. 66.) 

Henry Abrittain testified that he was a deputy sheriff for 
Charles County in the State of Maryland on April 24, 1956. 
He was on duty, clothed in uniform and patrolling the La 
Plata, Maryland, area in a marked police cruiser. During the 
course of his duties he had occasion to go to the Fairway Food 
Market at Bel Alton which was five miles below La Plata on 
route 301 in Maryland (Tr. 46-47.) He arrived there at about 
4:30 a. m. and observed appellant by the side of the Fairway 
Food Market (R. 47.) 

Officer Abrittain stated that he called to the appellant; 
whereupon the accused commenced to run from the area. He 
was pursued and taken into custody about one hundred yards 
form the supermarket (48.) Abrittain then stated that he 
searched the interior of the food market, and found a sledge 
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hammer, wrecking bar, and chisel which had not been in the 
store at closing time the prior evening (R. 49-202.) 

Avery C. Monroe testified that he was the sheriff of Charles 
County, Maryland on April 24, 1956 and that he received from 
his deputy sheriff the sledge hammer, wrecking bar, and chisel 
which had been taken from the Fairway Food Market. He 
related that he turned this evidence over to officers’ Friel and 
Jackson of the Metropolitan Police Department. 

Detective Sergeant William Friel assigned to the Metro- 
politan Safe Squad testified that he and Detective Jackson saw 
the appellant on April 26, 1956 at La Plata, Maryland. After 
conferring with the Maryland authorities appellant was 
brought back to the District of Columbia. Enroute to the 
District, appellant had the officers detour to the area of the 
Federal Life Insurance Company Building. He then pointed 
out the Federal building to them, and said, “That was the 
place that was broken into” (R. 88-91). 

In regard to the Federal Life Insurance Company robbery 
Sergeant Friel on April 19, less than seven days before, had 
commenced the initial police investigation of that particular 
safe robbery (R. 92). In conducting the investigation Friel 
had taken samples of plaster from the vault wall, and paint 
chips from the safe (R. 93). These articles were placed in 
containers and turned over to the Federal Bureau of Investi- 
gation laboratory on April 26, 1956 (R. 96). Sergeant Friel 
also related that appellant, on the same day that he was being 
returned to the District from Maryland, requested the officers 
to proceed to the vicinity of Seven Corners, Virginia. Once 
in that area appellant directed the officers to a wooded area 
grown over with honeysuckle vines. Appellant reached under 
the vines and produced a package that contained a man’s coat 
and numerous papers containing the name of Newsom Real 
Estate Company (R. 100). 

Richard W. Flack, Special Agent of the Federal Bureau of 
Investigation, testified that he was a laboratory technician for 
the bureau. His qualifications were conceded by defense coun- 
sel (R. 217). Agent Flack related that Sergeant Friel turned 
over to him the sledge hammer, chisel, crowbar and samples 
of plaster and paint chips taken from the premises of the Fed- 
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eral Life Insurance Company Building. These various items 
he proceeded to study under a microscope. Agent Flack related 
that his examination disclosed the plaster samples taken from 
the Federal Life Insurance Company Building, could have 
come from the same source as the particles of plaster removed 
from the chisel and face of the sledge hammer (R. 218).? 
Agent Flack stated that upon completion of his analysis he 
turned the above-named items over to Special Agent William 
R. Heilman. 

Wilram R. Heilman testified that he was a special agent of 
the F. B. I. His qualifications were also conceded (R. 223). 
He further testified that Agent Flack had turned over to him 
the hammer, chisel, and crowbar, along with various paint chips 
taken from Federal Insurance Company safe. He stated that 
the paint chips were composed of five different layers; namely, 
the outer layer was a light blue-green paint; immediately 
underneath was a bright medium-green; underneath was a 
black paint which was followed by a dark brown-gray paint 
and, finally, a red-brown primer paint. Heilman further testi- 
fied that he examined the sledge hammer under the microscope 
and found a small paint chip. Careful examination of the 
paint chip contained the same five layers defined in the same 
color order as the paint chip taken from the Federal Insurance 
Co. safe. 

The Defendant Mitchell took the stand, and after comple- 
tion of his testimony he advised the court that he wanted to 
enter a plea of guilty as to counts two and three of the in- 
dictment. At this point his counsel made the following state- 
ment (R. 286): 


Mr. DonNELLY. The defendant Mitchell, Your Honor, 
has advised me that, while he had no part of breaking 
into the Federal Life Insurance Company building, he 
does admit to having accompanied the other two code- 
fendants to the scene of this alleged offense and does ad- 
mit being an accessory to the charges listed in counts 2 
and 3 of the indictment and that he would like, at this 
time, to enter a plea of guilty to counts 2 and 3. 


*The witness actnally referred to exhibits Nos. instead of naming the 
building from which the plaster deposit had been taken. 
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The Court. Have you advised him of his rights? 

Mr. DonneELLY. I have, Your Honor, and I have also 
pointed out to him that the fact that while he admits 
being an accessory, he implicates himself as a principal. 


Counsel for the appellant then moved for a mistrial (R. 
288-289). Such motion was denied by the trial court (R. 
229). 

STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 1801 provides: 
Definition and penalty.—Whoever shall, either in the 
night or in the daytime, break and enter, or enter with- 
out breaking, any dwelling, bank, store, warehouse, 
shop, stable, or other building, or any apartment or 
room, whether at the time occupied or not, or any steam- 
boat, canal boat, vessel, or other watercraft, or railroad 
car, or any yard where any lumber, coal, or other goods 
or chattels are deposited and kept for the purpose of 
trade, with intent to break and carry away any part 
thereof or any fixture or other thing attached to or con- 
nected with the same, or to commit any criminal offense, 
shall be imprisoned for not more than fifteen years. 


Title 22, District of Columbia Code, Section 2201 provides: 
Grand larceny—Whoever shall feloniously take and 
carry away anything of value of the amount or value 
or $100 or upward, including things savoring of the 
realty, shall suffer imprisonment for not less than one 

nor more than ten years. 


Title 22, District of Columbia Code, Section 2202 provides: 
Petit larceny—Order of restitution—Whoever shall 
feloniously take and carry away any property of value 

of less than $100, including things savoring of the realty, 
shall be fined not more than $200 or be imprisoned for 

not more than one year, or both. And in all convictions 

for larceny, either grand or petit, the trial justice may, 

in his sound discretion, order restitution to be made of 

the value of the money or property shown to have been 
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stolen by the defendant and made way with or other- 
wise disposed of and not recovered. 


Title 22, District of Columbia Code, Section 403 provides: 
Malicious burning, destruction, or injury of another’s 
movable property.—Whoever maliciously injures or de- 
stroys, or attempts to injure or destroy, by fire or other- 
wise, any movable property not his own, of the value 
of $50 or more, shall be imprisoned for not less than 
one year and not more than ten years, and if the value 
of the property be less than $50 by a fine not exceed- 
ing $200 or by imprisonment not exceeding one year, 

or both. 


SUMMARY OF ARGUMENT 


Appellant’s conviction in the instant case was based almost 
entirely on circumstantial evidence. Essentially the proofs at 
trial involved credibility of witnesses, the weighing of the evi- 
dence, and the drawing of justifiable inferences of fact from 
proven facts. 

Such functions are generally for the jury. From all the evi- 
dence adduced at this trial the jury might fairly and legiti- 
mately infer as a fact from the proven fact that the accused 
was involved in the housebreaking and safe robbery. Accord- 
ingly the trial court’s failure to direct a judgment of acquittal 
was proper and without error. 

2. Appellant complains that his cause was prejudiced when 
the codefendant entered a plea of guilty in the presence of the 
jury. Generally an accused has no cause to complain unless 
the guilty plea weights so heavily with the jury that it cannot 
fairly decide the accused’s guilt on the basis of the evidence 
admitted against him. Here no such difficulty arose because 
of two reasons. Firstly, appellant and the co-defendant pur- 
sued different defenses; and secondly, their proof of guilt was 
separate and distinct. Finally any statement made by the 
codefendant at the time of plea was rendered innocuous by the 
codefendant’s written confesssion that alluded to the accused’s 
full participation in the robberies. 





ARGUMENT 


There was sufficient evidence for the trial judge to allow the 
Federal Life Insurance Company Housebreaking and Lar- 
ceny count to go to the jury 


The principal point made by the appellant Gaynor is that 
the trial judge error in refusing to direct a verdict of acquittal 
as to counts one, two and three of the indictment (R. 232). 
These counts pertained to the housebreaking and larceny of 
the Federal Life Insurance Company. Although these counts 
were allowed to go to the jury the trial judge directed a judg- 
ment of acquittal as to the four other counts of the indictment. 
As to these counts the trial judge concluded that insufficient 
evidence existed for their submission to the jury (R. 307). 

The matter of concluding whether a count should be taken 
from the jury is not in all instances easily ascertainable. The 
trial judge must be objective in his determination. He should 
avoid directing a verdict when there is a justifiable basis for 
the jury consideration of the case. 

Admittedly the jury should not be permitted to conjecture 
merely, or to conclude upon pure speculation or from passion, 
prejudice or sympathy. However, the court in making its 
determination should not usurp the functions of the jury which 
include the determination of credibility of the witnesses, the 
weighing of the evidence, and the drawing of justifiable in- 
ferences of fact from proven fact. 

In the case of Curley v. United States, 81 U.S. App. D. C. 
389, 160 F. 2d 229 (1947), this Court formulated a rule as 
applying to a motion for a directed verdict. It states, 81 
U.S. App. D. C. at p. 392: 


The true rule, therefore, is that a trial judge, in 
passing upon a motion for directed verdict of acquittal, 
must determine whether upon the evidence, giving full 
play to the right of the jury to determine credibility, 
weigh the evidence, and draw justifiable inferences of 
fact, a reasonable mind might fairly conclude guilt be- 
yond areasonable doubt. If he concludes that upon the 
evidence there must be such a doubt in a reasonable 
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mind, he must grant the motion; or, to state it another 
way, if there is no evidence upon which a reasonable 
mind might fairly conclude guilt beyond reasonable 
doubt, the motion must be granted. If he concludes 
that either of the two results, a reasonable doubt or no 
reasonable doubt, is fairly possible, he must let the jury 
decide the matter. In a given case, particularly one of 
circumstantial evidence, that determination may depend 
upon the difference between pure speculation and legit- 
imate inference from proven facts. The task of the 
judge in such case is not easy, for the rule of reason is 
frequently difficult to apply, but we know of no way 
to avoid that difficulty. 


Mindful of the rule as set forth in Curley v. United States, 
supra, our first inquiry is directed to the proof of appellant’s 
implication in the housebreaking and larceny. The record in 
the instant case discloses beyond any peradventure of doubt 
that there was a housebreaking and larceny of the Federal Life 
Insurance Company located at 4649 Deane Ave., NW. Clar- 
ence Waters, District Manager of the above Insurance Com- 
pany testified that he returned to the office on the morning of 
April 19, 1956, and found that the wall safe weighing close to 
900 pounds had been torn from the wall and removed to an in- 
side hallway (R. 25). At this location the safe had been forced 
open, and the money and other items of value were missing 
from the safe. On June 24, 1956, less than five days after the 
Federal Housebreaking the police in La Plata, Maryland, ar- 
rested appellant (R. 45). His arrest occurred when uniformed 
Maryland Police Officers operating a marked cruiser responded 
to the Fairway Food Market at about 4 a.m. Upon arriving 
they observed appellant on the store’s property walking from 
the rear to the front of the store. The officers called to appel- 
lant and he commenced to run from the immediate area. The 
officers pursued appellant, and took him into custody. He was 
returned to the supermarket where the officers made a search. 
Inside the store the officers found a heavy sledge hammer, 
wrecking bar, and chisel. Testimony at the trial revealed that 
these tools had not been on the premises when the store closed 
the evening before at 9:30 p. m. (R. 202.) 
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On April 27, 1956, appellant was returned to Washington, 
D. C. by officers of the Metropolitan Safe Squad. During 
their return from La Plata, appellant while riding by in a 
police cruiser pointed out the Federal Life Insurance Building, 
and remarked, “It was a building that had been robbed.” 
(R. 84.) The officers also brought back from Maryland the 
sledge hammer, crowbar, and chisel that had been removed 
from the food market premises. These items along with 
samples of: plaster and paint chips removed from inside the 
premises of the Federal Insurance Company building were 
turned over to the Federal Bureau of Investigation by the 
Washington Officers (R. 92-96.) 

In regard to these particular items William R. Heilman of 
the Federal Bureau of Investigation testified that he examined 
the sledge hammer under a miscroscope. That he found on 
the striking face a small paint chip, and also smears of a light 
blue, green paint intermixed with a bright medium green paint. 
Heilman related that he turned the paint chip up on end and 
closely examined it under the miscroscope. Such observation 
disclosed that the chip consisted of five layers of paint. The 
top layer was a light blue green paint. This layer was suc- 
cessively followed by layers of black, dark brown, gray and’ 
finally red-brown primer color paint. Mr. Heilman then testi- 
fied that he took a paint chip that had been removed from the 
inside office of the Federal Insurance Building, and examined 
it under the miscroscope. Such examination revealed the ex- 
act same paint strata composition as the chip which had been 
removed from the striking surface of the sledge hammer (R. 
222). 

Thus from this circumstantial evidence it becomes readily 
apparent that appellant was at least in part, if not wholly, 
responsible for the tools (sledge hammer) used in the Federal 
Housebreaking being brought to the food market in La Plata, 
Maryland. - 

The record is not too clear as to why appellant returned to 
the District of Columbia after his arrest in Maryland. Seem- 
ingly it can be inferred that appellant intended to cooperate 
with the Washington Police and provide them with pertinent 
information pertaining to several recent safe robberies. Of 
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course wus amity of cooperation with Wasnington Police Of- 
ficers occurred prior to appellant or anyone else learning that 
scientific tests had linked the tools found in the super-market 
with those burglary tools employed in the Federal Insurance 
Company safe robbery. 

Obviously appellant would not have offered information per- 
taining to the Federal Life Insurance Company safe robbery 
if he had known that the burglary tools used in that particular 
“safe job” could be traced to him. In cooperating with the 
police appellant named Mitchell and another man as the two 
persons who were involved in these safe robberies (R. 171). 
The accused at no time admitted that he had anything to do 
with the robberies. However, in an effort to explain his ex- 
tensive knowledge of the robberies, appellant resorted to the 
subterfuge that Kimbrough had discussed the robberies with 
him in an effort to get him to be a party to their operation 
(R. 294). Although there may be some credence in what he 
said, there is also equal justification to disbelieve what he 
has stated in this matter. In particular, this may be inferred 
from the fact that appellant, upon being returned to the Dis- 
trict of Columbia, proceeded to take police officers to the 
vicinity of Seven Corners, Virginia. There in a heavily 
wooded area covered with honeysuckle appellant uncovered a 
man’s coat and several blank checks, and other papers. The 
accused explained to the officers that the defendant had aban- 
doned the property here after committing one of the house- 
breakings named in the indictment. It is quite apparent from 
the nature of the property that it had little, if any, value. In 
fact, it is the type of property that criminals endeavor to dis- 
pose of immediately after the commission of acrime. Accord- 
ingly, it seems rather unlikely that appellant would have 
known where this property was cached unless he had actually 
participated in the safe robbery and had helped to dispose of 
the property (R. 100). 

Furthermore, appellant in all his discussions with the police 
named Kimbrough and Mitchell as being involved in the safe 
robberies (R. 295). Appellant readily admits that he had the 
confidence of Kimbrough and that he could have participated 
in the robberies if he had desired. The record plainly infers 





1] 


that appellant was well informed as to the operation, and in 
all probability he would have known if persons other than 
Kimbrough and Mitchell were involved in the operation. Ap- 
parently he could not give the police the name of any other 
person. If he had, it would have meant in all probability in- 
criminating himself. From the very physical circumstances 
surrounding the safe robbery operation it is reasonably inferred 
that the operation would require the services of at least three 
defendants. The evidence involving the Federal Life Insur- 
ance Company safe robbery reveals that the safe vault was 
broken into and the safe weighing between 800 and 900 pounds 
was moved from the vault to an interior hallway. There the 
heavy iron door of the safe was removed forcefully with sledge 
hammer and chisel. Certainly the very nature of this opera- 
tion reasonably infers that a minimum of three persons would 
be needed to carry it out successfully. 

Moreover, the inference that we draw from the physical 
nature of the operation is corroborated by what Mitchell stated 
in his confessions to the police. Admittedly the confession of 
a codefendant is not evidence of appellant’s guilt and the trial 
judge so instructed. However, such confession is competent 
evidence of the mode of operation employed by the criminals 
in carrying out the safe robberies. In his statement Mitchell 
admitted that three men were involved in that particular 
housebreaking, and that he acted as the lookout for the oper- 
ation. Mitchell further related that he joined the other two 
persons after the safe vault was broken into. He related that 
he helped to move the safe to an interior hallway. Thereafter, 
he returned to the lookout post and his two companions worked 
for an additional two hours forcing the door of the safe with 
sledge and chisel. 

In our consideration of all the evidence adduced at trial, 
we must not lose sight of appellant’s reason for not entering 
into the safebreaking operation. The accused inferred in his 
statements to the police that he did not want to become in- 
volved with the law. Under the entire setting of this case 
such reason becomes quite tenuous. Certainly little, if any, 
credence can be attached to it when five days after the Federal 
Life Insurance Company safe robbery appellant is taken into 
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custody outside a Food Market in La Plata, Maryland, at 
4 o’clock in the morning. Inside the food store are tools used 
in the Federal Insurance “safe job” that were not there at clos- 
ing time the prior evening. We would be quite naive in our 
thinking if we did not believe that appellant and the tools 
were there to commit a safe robbery at the La Plata Food 
Market. 

Thus, from all these facts it is quite clear that the jury might 
fairly and legitimately infer as a fact from the proven facts 
that appellant Gaynor was involved in the Federal Life Insur- 
ance safe robbery and housebreaking. Certainly it cannot be 
urged from all the evidence adduced at trial that a reasonable 
mind must necessarily doubt that Gaynor was a participant in 
the robbery. The evidence herein reasonably permits a ver- 
dict of acquittal or a verdict of guilt, hence the decision is for 
the jury. There was no error by the trial court in denying 
appellant’s motion for judgment of acquittal. 


No substantial prejudice resulted to the accused as the result 
of the trial court accepting the codefendant’s plea in the 
presence of the jury 


Appellant complains that he was prejudiced when the trial 
court received codefendant Mitchell’s plea of guilty in the 
presence of the jury. Admittedly in some cases such procedure 
may be prejudicial to an accused. However, the general prin- 
ciple of law generally defines the proposition that for prejudice 
to exist there must be some showing that the plea of guilty 
impressed the jury so forceably that it prejudiced the accused’s 
right to be tried solely on the evidence against him rather than 
on the admissions of another’s guilt. Payton v. United States, 
96 U.S. App. D. C. 1; 222 F. 2d 794 (1955); United States 
v. Toner, 173 F. 2d 140, 142 (8rd Cir. 1949); United States 
v. Hall, 178, F. 2d 853 (2d Cir. 1950) ; Nigro v. United States, 
117 F. 2d 624, 632 (8th Cir. 1941). 

The facts in the instant case do not necessarily support the 
proposition that appellant’s cause was prejudiced when 
Mitchell proceeded to enter his plea of guilty in the presence 
of the jury. This conclusion may be justified on the basis of 
two well defined reasons. Firstly, appellant and Codefendant 
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Mitchell did not pursue common defenses; and secondly the 
evidence proving them guilty was separate and distinct. The 
proof against appellant was based essentially on circumstantial 
evidence. In direct contrast to this, the evidence against 
Mitchell was more direct. This resulted from Mitchell having 
admitted his guilt in both oral and written confessions. The 
fact that Mitchell admitted his guilt in a written confession is 
particularly pertinent to our instant problem as the jury would 
in all probability better understand the reason for the guilty 
plea at this posture of trial. When this element is considered 
along with the fact that no common bond of incriminating 
evidence existed directly as to both appellant and Mitchell 
it cannot be seriously urged that the guilty plea of the code- 
fendant was prejudicial to appellant. 

The fact that appellant made a statement at the time of his 
plea does not alter nor impair the conclusion that has been 
reached in this matter. 

Admittedly Mitchell stated, “of being with them, yes.” 
When the trial judge asked him if he committed the offenses 
with which he proposed to enter a guilty plea. (R. 28)... How- 
ever, the jury long before had learned through the oral and 
written confessions of Mitchell that appellant and the other 
codefendant had participated in the Federal Life Insurance 
Company Safe Robbery. Accordingly at this posture of the 
trial the general statement that Mitchell made during the 
course of his plea of guilty was rendered innocuous by these 
detailed and lengthy confessions alluding to appellant’s full 
participation in the robberies.‘ 

The record does not support a finding that appellant was 
prejudiced by the guilty plea. 

* See also statement of trial counsel at p. 236 of the transcript. 

*The trial court instructed the jury that Mitchell’s confession was not 
to be considered as evidence of appellant’s guilt (R. 174). Skiskowski v. 


United States, 81 U. S. App. D. C. 274, 277, 158 F. 2d 177 (1946) ; Robinson 
Vv. United States, 93 U. S. App. D. C. 347, 210 F. 2d 29 (1954). 
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CONCLUSION 


Wherefore, it is submitted that the judgment of the District 
Court should be affirmed. 


Outver GascH, 
United States Attorney. 
Lewis CaRROLL, 
Victor Caputy, 
Frep L. McIntyre, 
Assistant United States Attorneys. 
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